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VS.
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OPINION OF THE COURT

Nagle, S.J. July 18, 2017

Brandywine Village Associates and L&R Partnership (Appellants)
appeal from the decision of the East Brandywine Township Board of
Supervisors (“Board”), rendered on April 20, 2016, granting conditional
preliminary approval of a Preliminary and Final Land Development Plan
of Carlino East Brandywine LP (“Carlino”) for th‘e “East Brandywine
Center”, dated October 16, 2015, last revised December 9, 2015 (the

“Plan”). The decision was communicated to Carlino, equitable owner of




the development tract, in a four-page letter on Township letterhead,
dated April 22, 2016 and signed for the Board by Scott T. Piersol,
Township Manager (the “Approval Letter”). The conditions of approval
ére specified in eleven numbered paragraphs, which detail various
compliance requiréments and conditions which must be demonstrated to
the Board’s satisfaction by revisions to the Plan, its plan notes, and
submission of required documentation and agreements, as relevant. The
Approval Letter, which is appended to this Opinion and Order for
convenience, also granted 15 waivers, identified therein, from the
Township’s Subdivision and Land Development Ordinance (“SALDQO").
Appellants 14 page Notice of Appeal, plus attachments, was timely filed
on May 20, 2016. The Board'’s voluminous record was filed on August 5,
2016 pursuant to the writ of certiorari issued by this court on »June 23,
2016. Carlino filed an untimely notice of intervention in the appeal on
August 10, 2016. On August 29, 2016 Carlino filed a Petition to Intervene
pursuant to Pa.R.C.P. 2327. Appellants filed an Answer in opposition on
September 13, 2016. We scheduled a hearing as required by Rule 2329
for May 26, 2017. By correspondence addressed to the undersigned,
dated and received on May 25, 2017, Appellants withdrew their

opposition to Carlino’s said Petition. We granted Carlino’s Petition to
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Intervene by Order dated May 25, 2017. On August 12, 2016 Appellants
petitioned the court for é stay of proceedings, which, following answer
filed, was granted by Judge Mark Tunnell on August 23, 2016. On
August 26, 2016 Carlino filed a motion to vacate the stay. On September
23, 2016, the Appeal was reassigned to the undersigned. Following
hearing and oral argument, by order entered on December 2, 2016 the
stay was lifted. Appellants’ brief in support of its appeal was filed on
December 20, 2016. Carlino’s brief in opposition to the appeal was filed
on January 17, 2017. The Board by praecipe filed on January 18, 2017
joined in Carlino’s brief in opposition. Following our review of this
voluminous record, we affirm the Board and dismiss the Appeal.

History of the Case

The tortured history of this case began in 2010 with Carlino’s
submission to the Board and the Board's approval of a final land
development plan for the East Brandywine Center, a mixed-use
commercial development on an approximate 11.535 acre parcel located
in the Township’s MU — Mixed Use District. Proposed is a Giant
supermarket, attached retail building and pad site for a bank (the East
Brandywine Center”). The development tract is owned by the Estates of

Frank Watters and Beatrice Watters, and is referred to herein as the




“Watters’ Parcel”. Carlino is equitable owner. The Watters’ Parcel,
formerly owned by Mr. and Mrs. Watters, is contiguous to the
Brandywine Village Shopping Center, a 10.645 acre parcel owned by
Brandywine ViI‘Iage Associates (“BVA"). BVA was formed by L&R
Associates, a general partnership owned by Leonard Blair and Richard
Blair and John Cropper and his father, Robert Cropper. Both parcels
were originally part of a 21 acre tract owned by the Watters, who
ultimately agreed to convey the 10.645 acre parcel to BVA. Appellants
aver that the Watters and the Croppers jointly submitted a subdivision
and land development application to the Township showing division of
the entirety into two parcels, and the development of BVA'’s resulting
10.645 acre parcel into what ultimately became the Brandywine Village
Shopping Center. The Township approved the BVA Plan for the
Brandywine Village Property in a series of resolutions culminating in a
plan approval on April 4, 1994, following which Mr. and Mrs. Watters
conveyed the Brandywine Village Property to BVA on June 24, 1994,
(the “BVA Plan”). The Cropper family subsequently operated a food
market on BVA’s parcel that grew to 45,000 square feet, and was
eventually leased to Associated Wholesalers Inc., who operated a

Stauffers’ Market on the property until 2015, when it closed its doors.
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Both properties front on SR322, known as the Horseshoe Pike, the
highway that provides access fo both properties. Part of the present
dispute between Appellants and Carlino has its genesis in Brandywine’s
efforts to protect its rights in three easements created in a 1994 Cross
Easement Agreement executed by the Watters, who then owned both
parcels, and BVA. The latter document was signed and recorded
contemporaneously with the Watters’ conveyance of the 10.645 acre
parcel to Brandywine. These private easements and the rights and
obligations flowing from them are central to the dispute between the
parties, and are being litigated in companion Cross-declaratory judgment
actions filed by Carlino and Brandywine against each other, presently

pending in this court. Carlino East Brandywine L.P. v. Brandywine Village

Associates and Associated Wholesalers, Inc.. ChesCo Docket 2011-

05037; and Brandywine Village Associates v. Carlino East Brandywine

L.P. et al, ChesCo Docket 2011- 05189. Under the terms of the 1994
Cross Easement Agreement, the Watters’ Parcél, which Carlino is now
attempting to develop, was burdened by the following easements: (1) a
‘perpetual easement” on the Watters’ Parcel, “in common with” the
Watters’ Parcel, providing access, egress and ingress to the Brandywine

Center; (2) a sanitary sewer easement pursuant to which sewage from




the Brandywine Village Shopping Center was formerly treated and
disposed of in an on-site package treatment plant located on the Watters’
Parcel; and (3) an irrevocable stormwater basin and drainage easement
pursuant to which stormwater management facilities were constructed on
the Watters’ Parcel to accept surface water drainage from the
Brandywine Village Shopping Center and its access driveway that

crosses the Watters’' Parcel. L&R/BVA Exhibit 2. BVA’s Center has

subsequently been connected to the Township Municipal Authority’s
public sewer system and the on-site package sewage treatment plant
located on the Watters’ Parcel within the confines of the sewer easement
has been abandoned pursuant to PADEP regulations. Appellant, BVA
argues that Carlino’s proposed development and the Township's Plan
approval thereof unlawfully interferes with and impairs the contractual
and vested property rights to which it is entitled by virtue of the 1994
Cross Easement Agreement and its predecessor, a June 13, 1990
easement agreement, and the 1994 BVA Plan.

History of Township Approval Process From Inception

First Plan. Carlino’s initial preliminary land development plan for its
proposed Center was filed with the Township on May 27, 2010, review

and discussion about which culminated in Carlino’s smeission to the




Township of a formal preliminary plan on January 12, 2011, revised
again after Township review in March 2011. We have previously noted in
our January 6, 2017 Opinion, pp. 4-5, addressing the 2014 Plan appeal,
the Board’s initial insistence that the proposed access to the Carlino and
Brandywine developments depicted on that Plan connect Route 322 to
North Guthriesville Road by means of a new road through the Watters'’

Parcel. Carlino East Brandywine v. Brandywine Village Associates,

ChesCo Docket 2015 — 01448-ZB: Andreas Heinrich, P.E.. Township

Engineer’s testimony, 3/29/16. pp. 609-614. This was the genesis of the

so-called Connector Road that is discussed later in this Opinion, which
continues to appéar on the Revised 2015 Plan now under appeal.
Access to both Carlino’s proposed development and the Brandywine
Village Shopping Center is proposed to be provided via a new
“Connector Road”, identified on the plans as Brandywine Village Drive, at
the signalized intersection with Horseshoe Pike (Route 322) by means of
the proposed extension of Brandywine Village Drive as a public road to a
new intersection with Guthriesville Road. The Township intends to
accept dedication of the Connector Road after it is constructed by
Carlino. The Board conditionally approved Carlino’s first preliminary plan

on April 8, 2011. (the “2010 Plan”). Carlino accepted the conditions, and




on July 20, 2011 entered into an agreement with the Board
memorializing various undertakings to which Carlino and the Township
agreed as conditions of that approval (the “Development Agreement”).
Among the conditions of approval, the Township required Carlino to
construct a road for public use on and through both the Watters' Parcel
and the contiguous property now owned by L&R. On August 4, 2011, the
Board approved Carlino’s final land development plan. (the “2011
Approval”). It is undisputed that construction of this road by Carlino,
imposed by the Board as a condition of approval of Carlino’s land
development plans, is not required by any Township ordinance or
regulation.

In the Development Agreement .accompanying the latter plan
approval, Carlino agreed to amicably acquire a portion of L&R’s land
from the latter’s predecessor in title to facilitate construction of the
Connector Road; if unsuccessful, the Township agreed to acquire the
land by exercising its power of eminent domain at Carlino’s sole cost and

expense. Development Agreement, pp. 2-4. paragraphs C. thru K & pp.

13-14, paragraphs A. & B.

On October 12, 2012, this court reversed the Board’s 2011

Approval because L&R’s predecessor was not an applicant or otherwise




‘

party to Carlino’s land development application, and Carlino had no
ownership interest, actual or equitable, in that property. (the “2010 Plan
Reversal”). The Township has subsequently taken the position that in
light of the Court’s reversal of the Board's approval of the 2010 Plan, the»
Development Agreement is null and void. Carlino has disagreed with the
Township’s position, and has nonetheless decided to include the'
Connector Road in its subsequent plans. Irrespective of its stated
position respecting Carlino’s obligation to build the Connector Road, the
Township proceeded with condemnation of Brandywine’s easements and
a portion of L&R'’s property over which the Road is proposed to be

constructed. See BVA/L&R Exhibits 13, 15 & 21.

On November 17, 2014, the Township filed a Declaration of Taking
that condemned a portion of L&R’s property for construction of the
Connector Road and associated stormwater management facilities. The
Declaration also condemned and extinguished portions of the three
easements located on the Watters’ Parcel that were created by the 1994
Cross Easement Agreement, to the extent they precluded construction of
the Connector Road and its associated facilities. The declaration did not

condemn the underlying fee title to the land. (the “Condemnation”).




The Development Agreement also required Carlino to negotiate
with Brandywine to amend the 1994 Cross Easement Agreement in three
respects: (1) replace Brandywine's access easement and the driveway
located within the easement, which now provides the sole access to the
BrandywineCenter, by substituting such access over and through the
Connector Road. Negotiations, if any, failed. Brandywine contends that
such disruption of its existing access would require a modification of the
access easement itself, which is prohibited by the terms of the Cross
Easement Agreement and by applicable law. As now configured, the
proposed Connector Road extends over a portion of the existing
detention basin on the Watters’ Parcel, which serves Brandywine’s
existing driveway access to its shopping center; (2) secure
decommissioning of the on-site package treatment plant on the Watters’
Parcel serving the Brandywine Center by requiring Carlino to purchase
sewage capacity from the Township’s Municipal Authority and at the
wastewater treatment plant, and by requiring Brandywine to connect its
shopping center to those facilities by tapping into Carlino’s sewer line. A
provision in the Cross Easemeﬁt Agreement obligates Brandywine to
connect to “a publically operated sewer system” when such facilities

become available; Pursuant to orders issued by this court, as required by
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the 1994 Cross Easement Agreement Brandywine has subsequently

connected the Brandywine Shopping Center to the Township Municipal
Authority’s public sewer system, has disconnected its Center from the

| on-site sewerage system located on the Watters’ Parcel, and is in the
process of decommissioning the on-site sewage treatment plant and its
facilities; and (3) securing a court declaration, if necessary, that
Brandywine abandoned the stormwater basin and drainage easements
by grading the Brandywine shopping center to divert surface water
drainage away from the Watters’ Parcel to underground stormwater
management facilities on Brandywine’s Center. Carlino’s contends that
when the Connector Road is constructed, the need for the basin that
currently accepts surface water drainage from Brandywine’s driveway
will be eliminated.

Second Plan. On December 8, 2014, Carlino submitted a new
Preliminary/Final Land Development Plan to the Township for its
proposed shopping center (the “2014 Plans”). The 2014 Plans are
substantially the same in material part as the 2011 Plans; however,
based upon the Townships condemnation of a portion of L&R’s land,
these plans identified the Township, .rather than L&R, as the owner of thé

land over which the Connector Road and its improvements would be
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constructed by Carlino. Brandywine’s easements in the Watters’ Parcel
were not shown on the 2014 Plans, since by then they had been
condemned by the Township. Brandywine and L&R have appealed the
condemnation, which is pending before another judge of this court.

Brandywine Village Associates and L&R v. East Brandywine Township,

ChesCo Docket 2014 — 11237.

On January 21, 2015, 44 days after plan submission, in what
Appellants characterize as “surreptitiously rushing through the plan
approval without providing required notice” to Appellants, the Board
granted preliminary plan approval of - Carlino's 2014 Plans,
communicated to Carlino in a written decision dated February 3, 2015
(the “2015 Approval”). Appellants’ brief, p. 6." Brandywine and L&R
(“Appellants”) appealed that decision on February 20, 2015. (the “2015
Appeal”). Pursuant to Appellants’ March 9, 2015 “Motion for Evidentiary

Hearing”, the case was remanded to the Board to allow the Appellants to
present additional evidence. The Board conducted additional hearings on
July 28, August 4, September 9, and September 17, 2015 during which

the Appellants presented additional evidence in opposition to Carlino’s

' Section 399-48 of the Township’s zoning ordinance requires development in the MU
District to be supported by a plan demonstrating compliance with area and bulk
regulations and design standards. §§399-46 & 399-47; however, where the proposed
use constitutes a land development, the plan submission requirements of the SALDO
supersede this requirement. Section 399-48 requires that notice be given to property
owners within 500 feet of the development tract of the application and the process
through which the application will be reviewed and decided upon. Carlino’s proposed
use is by right and not by conditional use. Irrespective of Carlino’s disagreement that
it was required to provide Appellants’ notice, the Court’s remand of the case to the
Board for further hearings cured any perceived violation of this Section.
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2014 Plan, and Carlino extensively cross-examined Appellants’
witnesses, during which Carlino introduced documentary evidence
previously authenticated during prior proceedings before the Board
respecting Carlino’s Plans.

On October 1, 2015 the Board reversed its prior decision, the 2015
Approval, and denied Carlino’'s 2014 Plan, finding non-compliance with
various sections of the SALDO, its Zoning Ordinance, and SWMO. The
Board premised its decision in part on Appellants’ evidence. (the
“Revised 2015 Decision”).

Third Plan. While the remand hearings were in progress, on June
1, 2015 Carlino filed a Final Land Development Plan, which it believed
addressed the Township’s objections to its 2014 Plan, and which was
accompanied by Carlino’s written narrative. This narrative acknowledged
various design flaws and deficiencies in its 2014 Plan and explained the
corrections made.

On October 22, 2015, Carlino appealed the Board’s Revised 2015
Decision. ChesCo Docket 2015-09905-ZB; however, pursuant to
stipulation of the parties approved by the court on November 12, 2015,

Carlino withdrew that appeal based upon agreement of the parties that
all issues related thereto could properly be addressed and determined by
this court in the 2015 Appeal.

Fourth Plan. On October 22, 2015 Carlino also filed a fourth
application for a new Preliminary/Final Land Development Plan approval,
entitled Preliminary/Final Plan for East Brandywine Center, dated
October 16, 2015, last revised December 9, 2015) (the “Revised 2015
Plan”). This plan does not vary in material part from Third Plan.
Evidentiary hearings were again conducted by the Board at
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Brandywine’s request on February 17, 2016, March 3, 2016, and March
29, 2016, during which Brandywine and L&R presented testimony
substantially similar to, and respecting the same issues as had been
presented during the Board's 2015 evidentiary hearings concerning the
2014 Plan. The Board conditionally approved the Revised 2015 Plan on
April 20, 2016. (the 2015 Revised Plan Approval). It is this plan
approval that is the subject of the instant appeal.

On January 6, 2017, this court issued an Opinion and Order
essentially sustaining the Board's October 1, 2015 denial of Carlino’s
2014 Plan. In doing so, we discussed at length all of the issues, save
two, that have again been raised by the Appellants in the instant appeal,
finding no merit in them on the record then before us. As a consequence,
Carlino now argues that our disposition of those issues bars
reconsideration of them in this Appeal under the doctrine of collateral
estoppel. Appellants argue that they sought to delay the Board's
consideration of the Revised 2015 Plan pending this court’s decision on
the 2014 Plan, but their request was rejected, which prompted them to
insist upon additional hearings, since the zoning violations they claim
existed in the 2014 Plan continued to be perpetuated in the 2015 Plan.
Accordingly, we have thoroughly reviewed the instant Record to
determine whether and in what respects Carlino’s collateral estoppel
argument has merit. We find that it does have merit.

Standard of Review

Where, as here, we have not taken additional evidence, our review
is limited to determining whether the governing body committed an error

of law or abused its discretion. CACO Three, Inc. v. Board of Sup'rs of
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Huntington Township, 845 A.2d 991 (Pa.Cmwilth.,2004), citing Ruf v.
Buckingham Township, 765 A.2d 1166 (Pa.Cmwlith.2001). The
governing body abuses its discretion when its findings and decision are
not supported by substantial evidence, i.e., such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion.
Valley View Civic Ass'n v. Zoning Board of Adjustment, 462 A.2d 637
(Pa.,1983); Bailey v. Upper Southampton Township, 690 A.2d 1324
(Cmwilth.Ct. 1997). Evaluating whether substantial evidence is present
to support the Board’s decision, we may not impose our own view oh the
credibility of withesses because the Board, as fact finder, is the sole
judge of credibility with power to resolve conflicts in the testimony and to
reject even uncontradicted testimony that it finds to be lacking in
credibility.” In re Petition of Dolington Land Group, 839 A.2d 1021, 1026
(Pa. 2003) (citing Nettleton v. Zoning Board of Adjustment, 828 A.2d
1033, 1041 (Pa. 2003). |

Applicable Law

Preliminary Plan Review & Approval Standard:
A preliminary plan must be approved if it meets all specific,
objective requirements under a subdivision and land development

ordinance. Herrv. Lancaster County Planning Commission, 625 A.2d
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164 (Pa.Cmwlth.,1993), appeal denied, 649 A.2d 677 (Pa.,1994). The
preliminary plan is essentially conditional in. nature in that after its
approval, the developer must still fulfill all the requirements to obtain final
approval. Joseph v. North Whitehall Tp. Bd. of Sup'rs, 16 A.3d 1209
(Pa.Cmwilth.,2011); Tuscarora Forests, Inc. v. Fermanagh Board of
Supervisors, 471 A.2d 137 (Pa.Cmwilth. ,1984). Consequently, even
where the preliminary plan fails to comply with the objective, substantive
ordinance requirements, the governing body may in its discretion either
reject the plan outright or grant conditional approval. Schultheis v. Board
of Supervisors of Upper Bern Township, 727 A.2d 145
(Pa.Cmwlth.1999). A governing body may impose on the approval of a
land development reasonable and economically feasible conditions with
the applicant’s acceptence. Koresko v. Farley, 844 A.2d
607(Pa.Cmwilth.,2004) citing Doran Inv. v. Muhlenberg Township, 309
A.2d 450 (Pa. Cmwilth.,1973); Weiser v. Latimore Township, 960 A.2d
924 (Pa.Cmwilth.,2008); 53 P.S. §10508(4). However, a governing body
may not condition its approval of a plan upon a developer meeting a
standard not contained in a statute or ordinance. Appeal of Fiore, 459
A.2d 911, 912 (Pa.Cmwith., 1983). The interpretation and application of

ordinance terms are within the sole discretion of the governing bedy, and
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will not be disturbed absent a demonstration that an abuse of discretion
or an error of law was committed. Morris v. South Coventry Tp. Bd. of
Sup'rs, 836 A.2d 1015 (Pa.Cmwilth.,2003) citing Baker v. Chartiers
Township Zoning Hearing Board, 677 A.2d 1274 (Pa.Cmwlth.1996),
petition for allowance of appeal denied, 547 Pa. 738, 690 A.2d 238
(1997). A preliminary plan containing minor defects correctable by
amendment must be approved subject to a condition that necessary
corrections be made. Shelbourne Square Assoc. v. Board of
Supervisoré of Township of Exeter, 794 A;2d 946 (Pa.Cmwilth., 2002),
appeal denied, 572 Pa. 727, 814 A.2d 679 (2002). Once a preliminary
application has been approved, the applicant is entitled to final approval
in accordance with the approved preliminary plan. However, Section
508(4) of the Pennsylvania Municipalities Planning Code, Act of July 31,
1968, P.L. 805, as amended and reenacted, 53 P.S. §101 et seq.
(‘PAMPC”) permits the governing body to impose conditions upon the
approval of the final plan with the applicant's acceptance. Morris v.
South Coventry Tp. Bd. of Super\(isors, 898 A.2d 1213
(Pa.Cmwith.,2008). 53 P.S. §10508(4).

Waivers
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Since Appellants contest two plan waivers granted by the Board,
we address the applicable law. A grant of waivers from subdivision and
land development ordinance provisions requires less rigorous proof than
the proof required for granting a variance from the zoning ordinance
provisions. Telvil Constr. Corp. v. Zoniﬁg Hearing Bd. of E. Pikeland
Twp., 896 A.2d 651 (Pa.Cmwlth.20086). Waivers may be properly granted
where literal enforcement of a requirement in question will frustrate the
implementation of other requirements, or where an additional
requirement would offer little or no additional benefit. Tioga Pres. Group
v. Tioga County Planning Comm'n, 970 A.2d 1200 (Pa.Cmwlth.2009),
appeal denied, 603 Pa. 687, 982 A.2d 1229 (2009); Ruf v. Buckingham
Twp., 765 A.2d 1166 (Pa.Cmwlth.2001). Further, a municipality “may
grant waivers which it deems appropriate in the interest of the township.”
Valenti v. Washington Twp., 737 A.2d 346, 349 (Pa.Cmwlth.1999). The
decision to grant waivers is within the discretion of the governing body.
Miravich v. Twp. of Exeter, 54 A.3d 106, 114 (Pa. Cmwilth. 2012)
(Miravich II'). The Township has the discretion, pursuant to Section
512.1(a) of the MPC, to grant or deny any and all SALDO waivers
requested in a subdivision plan. Miravich v. Township of Exeter, Berks

County, 54 A.3d 106, 114 (Pa.Cmwilth.2012), appeal denied, — Pa. —
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—, 75 A.3d 1283 (2013). However, such discretion is not unfettered. In

deciding whether to grant a modification pursuant to Section 512.1(a) of

the MPC, “ ‘[the governing body's] duty is to actively oppose schemes of

development unreasonably proposed and conceived, but likewise, [its]
duty is to sanction well planned development.” Ruf, 765 A .2d @ 1169
(Pa.meIth.2001) (quoting Raum v. Board of Supervisors of Tredyffrin
Township, 370 A.2d 777, 781 (Pa.Cmwlth.1976)). “Further, where literal
enforcement of a requirement under the [SALDO] will frustrate the effect
of the‘improvements designed to implement other requirements, grant of
a waiver is proper under Section 512.1(a) of the MPC.” /d.; see also
Monroe Meadows Housing Partnership, LP v. Municipal Council, 926
A.2d 548, 553 (Pa.Cmwith.2007) (“[A] [SALDO] waiver [is] proper where
a development offers a substantial equivalent to a subdivision
requirement, where an additional requirement would offer little or no
additional benefit, and where literal enforcement of a requirement would
frustrate the effect of improvements.”).

Collateral Estoppel

To invoke collateral estoppel, five elements must be present: 1)
the issue decided in the prior case must be identical to the issue in the

present case; 2) there was a final judgment on the merits; 3) the issue
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must be essential to the judgment; 4) the party against whom the
estoppel is asserted must have had a full and fair chance to litigate on
the merits; and 5) the party against whom the estoppel is asserted must
be a party or in privity with a party in the prior case. Mellon Bank v.
Rafsky, 369 Pa.Super. 585, 593, 535 A.2d 1090, 1093; Shaffer v.
Pullman Trailmobile, Division of M.W. Kellogg Co., 368 Pa.Superior Ct.
199, 533 A.2d 1023 (1987). Collateral estoppel will bar a subsequent
cause of action if: (1) the issue decided in the prior adjudication was
identical with the one presented in the later action; (2) there was a final
judgment on the merits; (3) the party against whom the plea is asserted
was a party or in privity with the party to the prior adjudication; and (4)
the party against whom it is asserted has had a full and fair opportunity
to litigate the issue and question in a prior action. Pat’s Auto Sales v.
Department of Transportation, 744 A.2d 355 (Pa. Cmwith. 2000).

We find that the following issues, decided in our January 6, 2017
Opinion and accompanying Order respecting the 2014 Plan, Appendix
“A” hereto, and again raised by the Appellants in this instant appeal, are
subject to collateral estoppel, and are barred from reconsideration, there
being no material changes from the 2014 Plan. References below are to

the latter Opinion. They are as follows: (1) Bank building setback from
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Connector Road, Zoning Ordinance §399-46.C, pp. 8-11; (2) Reserve
Sewage Effluent Area, SALDO §350-47.B(2) and Zoning Ordinance
§399-47 K, pp. 11 — 14. Note the second waiver approved by Board,
discussed below is from the reserve area regulation; (3) Minimum Tract
Area, Zoning Ordinance §399-46, p. 14; (4) Development Tract
Ownership, Zoning Ordinance §399-47.N, p. 23; (5) Impervious Surface
Coverage, Zoning Ordinance §399-46.F, pp. 25-26; (6) Parking, Slope
and Street regulations, Zoning Ordinance §399-46.J, and §399-112.D,
pp. 24-25; (7) Riparian Corridor Conservation District. Zoning Ordinance
§399-13.1.B(2)(a)(5), pp 27-29 & SALDO§350-52.H(6), H(7) & C.(8),
§350-63.A(1), & §350-53.1, pp. 31-32; (8) Preliminary Plan Reviews,
SALDO §§350-14.A.(2) & 14.B.(2), p. 29 (moot after remand hearings);
(9) Street width, SALDO §350-32. A & C, pp. 29-30; (1) Erosion Control,
SALDO§350-52.A.(2), pp.30-31; and (11) Sediment Control, SALDO
§350-52.C.(1), pp. 31.

Discussion - Waivers

Appellants argue that two waivers granted by the Board constitute
an abuse of discretion and are contrary to law. The other waivers
granted by the Board are neither in dispute nor contested. The waivers at

issue are as follows.
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First waiver. The Board granted a waiver from Section 350-
40.N.2, which provides in pertinent part;

“N. In order to provide for safe and convenient ingress and egress,
private driveway entrances shall be rounded as follows:

(2) For non-residential driveways, a minimum radius of 30 feet shall
be provided. Greater radii may be required where truck traffic is to
occur.”

On October 16, 2015 ARNA Engineering submitted to the Board on
Carlino’s behalf various waiver requests. Included among them was a
request allowing a decrease in the radius of the driveway (Connector

Road) to 25 feet at its signalized intersection with Route 322. SALDO

Section 350-40.N.2. The waiver was predicated on the geometry of the

driveway, which does not allow for a 30 feet radius without encroaching
on Brandywine’s property. Under Carlino’s plan, the proposed Connector
Road is located to the East of Brandywine's existing driveway access,
closer to the BrandywineCenter. Brandywine argues that the waiver
would not be required if Brandywine's existing driveway access were not
proposed to be replaced by construction of the Connector Road. This
SALDO requirement applies to the construction of private driveways.
Some history is in order. Pursuant to an August 20, 2014 Memorandum
of Understanding (the “MOA”) between Carlino and the Board, as noted

above, on November 17, 2014 the Township filed a Declaration of Taking
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condemning the access and stormwater easements or parts thereof
located on the Watters’ Parcel created by the Easement Agreement. The
Township also condemned a portion of L&R’s adjoining property to
enable the location of the Connector Road, linking Horseshoe Pike and
North Guthriesville Road. The Connector Road will serve as the principal
access to both developmen_ts. The MOA pertinently specifies (1) the
Township's intent that the Connector Road be a “public road”,
constructed and dedicated in the public interest; (2) Carlino’s obligation
to construct the Connector Road “in accordance with the development
plans”; (3) following its construction, Carlino’s obligation to convey the
Connector Road, its related improvements and the right-of-way of the
road in fee to the Township, and the Township’s obligation to accept
such dedication. As we understand the testimony and Carlino’s plan, that
portion of the proposed Connector Road located on L&R'’s property has a
SALDO compliant depicted right-of-way of 50 feet; the portion of the
Connector Road located on Watters’ Parcel is depicted as a “driveway”
without a designated right-of-way, although the driveway cartway width
equals or exceeds both the cartway and right-of-way widths required for

a “minor collector” street. SALDO Section 350-32.A.
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Brandywine rightly argues that it has no obligation to reconfigure or
eliminate an access isle in its shopping center to provide additional land
to accommodate the 30 feet radius. Given Brandywine’s opposition to
Carlino’s development, it refuses such accommodation. Although the
Township’s traffic engineer, Andreas Heinrich, P.E., opined that the
radius could be enlarged with Brandywine's cooperation, the Board
made no such request to Brandywine. Mr. Heinrich testified in his March
29, 2016 testimony that he had previously recommended to the Board
that it was necessary to relocate the Connector Road to the location now
shown on Carlino’s Plan — to the East of the present driveway access to
the Brandywine Center from Horseshoe Pike - to provide for adequate
separation on Route 322 between a signalized intersection at Bollinger
Road and Route 322, located to the West of the signalized intersection

serving the Brandywine/Carlino developments. Notes of Testimony,

3/29/16, Heinrich testimony, p. 614.

As was the case in the prior hearings during which Carlino’s 2014
Preliminary Plan was considered by the Board, traffic engineer John
Caruolo, P.E. again appeared as an expert witness on Appellants’ behalf

and testified respecting several traffic concerns. Notes of Testimony,

3/16/16, pp. 347 — 516. They are fully expressed in his review
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memorandums dated February 16 and March 16, 2016. L&R &

Brandywine Exhibits 4 & 5. Summarizing, and respecting the instant

waiver, he opined that the driveway (Connector Road) needed to be
widened, and the turning radii of the internal intersections connecting
both developments to the Connector Road needed to be enlarged, to
accommodate the turning movements of delivery trucks, including
tractor-trailers. His objections centered upon the turn-in and turn-out
lanes to and from both Carlino’s development and the Brandywine
Center located along the Connector Road, including the radius reduction
for which the Board granted the contested waiver. The point of his
opinion testimony was that as configured, the Connector Road does not
provide safe and efficient access because delivery trucks would need to

go outside their lane of travel to complete their turns. See Carlino Exhibit

A-36, Drawing No. 20. Mr. Caruolo also offered testimony on other

objections, all of which are described in his testimony and summarized

by him. L&R/BVA Exhibits 4 & 5. Having read the entirety of the

testimony of Mr. Caruolo and Mr. Heinrich, we conclude that the Board
had adequate basis in the evidence to locate the Connector Road as
depicted on Carlino’s instant Plan, thereby necessitating a reduction in

the radius at the Connector Road intersection with Route 322. Literal
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enforcement of the radius requirement in this one instance to which the
waiver applies, would require shifting the Connector Road to the West,
thereby reducing the separation of traffic signals on Route 322 described

by Mr. Heinrich. As noted, it would not improve Brandywine Center's

access, which is fixed by the existing travel isles within that development.

Considering the standard of review by which we are bound, we conclude
the credibility of the testimony of both traffic experts was for the Board to
determine, and in accepting Mr. Heinrich’s evaluations on this issue,
Board was justified in granting the requested waiver from Section 350-
40.N.2., and did not abuse its discretion in doing so.

Second Wai\)er: The Board granted a waiver from SALDO Section
350-47.B(2), which addresses the requirement that a storage area be
provided for “treated sewage effluent on the land development site.

“All subdivisions and land developments shall be self-sustaining.
relative to the storage and disposal of treated sewage effluent. The
applicant shall provide sufficient storage and land area on or off the
subdivision or land development site to store and dispose of all treated
sewage effluent which is generated by the uses on the site by means of

conventional underground seepage beds or drip irrigation. The land area
shall be sized at 1 ¥ times the land area determined necessary...”. 350-

47.B(2).

Carlino proposes to provide public sanitary sewage service to its

proposed development, and has obtained approval from both the
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Township and its Sewer Authority to do so, thereby leading the Board to
conclude that an effluent storage area is not required in this instance.
Sewage effluent is the end by-product of the treatment of raw sewage.
We addressed the need for a waiver from this Section in our January 6,
2017 Opinion. Appellants had also previously argued that Carlino
needed a variance from Section 399-47.K of the Zoning Ordinance
because the latter Section incorporates the Section 350-47.B(2) SALDO
provisions, thereby rendering them subject to traditional zoning variance
hardship standards. It pressed the argument that in its future plans
Carlino would be precluded from seeking a waiver of 350-47.B(2). We
found Appellants’ argument to be meritless. Section 399-47.K merely
references the necessity of the developer's compliance with the cited
sections of the SALDO, but does not by incorporation make them zoning
regulations. We have previously found that PADEP approved the
Township’s expansion of its public sewerage system to include both the
Watters’ Parcel and Brandywine’s property, including the facilities
needed to convey and treat raw sewage from those development parcels
and dispose of the treated effluent on other land. Accordingly, we now
conclude that the Board is empowered to grant a waiver from this

SALDO regulation pursuant to PAMPC Section 503(8), 53 P.S.
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§10503(8) upon its determination that Carlino complies with the standard
for waiver created by PAMPC Section 512.1, 53 P.S. §10512.1.
Appellants have also previously argued that pursuant to SALDO
Section 350-47.B(2), Carlino must maintain Brandywine's existing
reserve sewer area on the Carlino property for the Brandywine Center's
on-site septic system. We have found this contention meritless.
Brandywine has connected its Shopping Center to the Township’s public
sewer system, and in another proceeding we have ordered Brandywine
to remove its on-site sewerage facilities which were originally located on
the Carlino tract pursuant to the terms of the 1994 Cross Easement
Agreement between Brandywine and Carlino’s grantors. Brandywine is
also required to decommission the sewage system, including any
reserve disposal area, which it is now in the process of doing. There is
no evidence in this record that Brandywine's on-site sewage system
located on Carlino’s land was designed and installed with the intention of
complying with SALDO Section 350-47.B(2), which Section was not
adopted until January 3, 2011 well after the Brandywine Center's
development plan was approved in 1994. Indeed, the Cross Easement
Agreement attached to Appellants’ appeal as Exhibit “A” specifically

states in paragraph “A” that the sewer easement has been granted for

28




‘an on-site septic sewer system”. No provision is made in that
Agreement for the continued reservation of an area for disposal sewage
effluent once Brandywine’s property is connected to the public sewer
system.

Safe and Convenient Efficient Ingress and Egress, Zoning

Ordinance § 399-81.E.

As to the Connector Road width and turning radii at other interior
locations, Mr. Heinrich opined that the width of the road was adequate,
and not problematic, and complied with Township regulations. In his
testimony, he specifically addressed his disagreement with Mr. Caruolo’s
objections. He opined that truck access over the Connector Road from

Route 322 was adequate to accommodate truck turns. N.T. 3/29/16, pp.

618-619. While he agreed that turning radii on the Connector Road were
not in every instance optimum in terms of the occasional anticipated
delivery truck traffic, such did not render the road and intersections
unsafe, and was a condition common to most shopping centers. Heinrich

2/24/16 Review Letter, Board Exhibit B-21, p.2 & 3. Contrary to

Appellants’ brief, in reading Mr. Heinrich’s testimony about this issue, we
found no instance in which he concluded the road intersections were

deficient or unsafe. In fact, he specifically testified that the Connector
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Road intersections were not unsafe, and that there were no safety

issues. Notes of Testimony, March 29. 2016, pp. 616-617 & 647. He

related that access from Route 322 to the Connector Road had been
reviewed by PennDot, and that in his opinion the location of the

intersection was fixed and approved by PennDot. N.T. 630-639. In this

regard, Mr. Heinrich also observed that access from the Connector Road
to Brandywine Center was fixed by the location of the existing access
isles in that Center. He also recommended a second access to
Brandywine Center from the Connector Road at the rear of the Center,

the location of which is depicted on Carlino Exhibit A-36, Drawing No.

20.00. A second such access would provide improved circulation within
Brandywine Center and better access for truck deliveries, but

Brandywine has declined to permit such additional access. N.T. 3/29/16,

pp. 620-629. Mr. Heinrich also noted that Brandywine has an existing

second access to its Center, a right in/right out only driveway on Route
322, now used for truck deliveries that would not be affected by the
Connector Road.

Mr. Caruolo criticized Carlino’s March 2011Traffic Impact Stﬁdy as
out-of-date and, opined that the proposed 125 feet long deceleration fane

accommodating West bound Route 322 traffic proposing to access the
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Connector Road was inadequate in length by half the required 250 feet.
Mr. Heinrich disagreed with each of Mr. Caruolo’s opinions and testified

to the contrary. Notes of Testimony 3/29/16, pp. 599 — 770. Mr. Heinrich

completed a Traffic Engineering Review of Carlino’s first plan and
subsequent iterations for the Board, which included several review

letters, June 22, 2010, April 1, 2011, February 22, 2011, August 2, 2011

March 30, 2012, February 15, 2016 and February 24, 2016. Board

Exhibits B-17 & B-21; Carlino Exhibit A-50. Respecting the issue of safe

and efficient access, Mr. Heinrich concluded that the issue of traffic
counts on Route 322 was of concern principally to PennDOT, who has
final regulatory authority over that State highway. Based on his familiarity
with subsequent developmént in the Township that would potentially add
traffic to Route 322, he concluded that an updated traffic study with new
traffic counts would not materially change the impacts on that highway.
He noted that traffic counts would focus on optimization of the traffic
signal timing, but not access to the Connector Road or other
considerations. He agreed that PennDot might require an updated traffic
study, but that that agency had reviewed the plans and made comments,

and had not yet specified a need for a revised traffic study. See Heinrich

2/24/16 Review Letter, Board Exhibit B-2, p.1: Notes of Testimony,
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March 29, 2016. p. 632 et seq. In its decision, the Board took the path of

caution, ordering Carlino “to provide an updated Traffic Impact Study for
the proposed development”, thus mooting this issue.

SALDO Section 350-36. Access to the Connector Road from Route

322 for north bound traffic is facilitated by a separate traffic lane 165 feet
in length, including a 55 feet taper, variously referred to in the Record as
a deceleration lane and a turning lane. The speed limit on Route 322 at
this location is 35 mph. Section 350-36.B(3) specifies that a deceleration
lane must be 165 feet in length when the speed on the highway is less
than 40 mph. Mr. Caruolo’s third principal concern was the failure of the
Plan to provide a deceleration lane to the Connector Road as part of the
Horseshoe Pike (SR322) road improvements. Route 322 is a state
highway. Were a deceleration lane required, PennDot standards would
apply and require it to be 250 feet in length. Joseph Dobson, P.E. the
Township Engineer testified that as designed on Carlino’s plans, the lane
is shorter than required by the foregoing Section. Mr. Heinrich testified
the proposed right-hand turn lane was not designed as a deceleration
lane, but, rather was required by PennDOT as a right turn-in lane. Mr.
Heinrich explained the difference between a deceleration lane and a

turn-in lane, and opined that his review of the operation of the
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intersection — Route 322 and the Connector Road — demonstrated that
adequate levels of service are provided without a deceleration lane on
Route 322. While he did not think a turn-in lane was necessary, he noted
that PennDOT had the authority to require a right-in traffic lane and did
so in its “conditions statement” specifying its initial requirements in

approving connection of the Connector Road to Route 322; however,

PennDot did not require a deceleration lane. Notes of Testimony,

3/29/16, pp. 641-646. PennDot has ultimate authority over this issue on

its state highway.

Recorded Easements. Appellants present the following question for
determination by the Court in their Appeal.

‘Do recorded easements and related plan approvals in furtherance
thereof create vested rights in a landowner that must be acknowledged
by proposed developments that come later in time?”

Brandywine argues that it enjoys vested rights in the Cross
Easement Agreement and in the Brandywine Center approved 1994 land
development plan. Citing Starling v. Lake Meade Owners Association,
121 A.3d 1021 (Pa. Super. 2015) and PAMPC Section 508(4)(iv), 53
P.S. §10508(iv), Brandywine contends that the Township is precluded

“from approving plans changing zoning, density and street locations of

already approved plans”. Applt's Brief, p. 27. The Township has done

none of those things. In this case, the existing driveway located on the
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Watters’ Parcel that now provides access to the Brandywine Shopping
Center is a private driveway predicated on the access easement
provided for in the Cross Easement Agreement. That same access
easement is the subject of the Declaration of Taking filed by the
Township that condemned the easement, as described above, and of the

appeal therefrom presently pending in this Court. Brandywine Village

. Associates v. Carlino East Brandywine L.P. et al, Docket 2011 - 05189.

Brandywine claims its access easement is irrevocable, and that only the
access drive constructed within the easement is subject to modification,
subject to Brandywine’s consent. We note that the Cross Easement
Agreement describes the access easement as “perpetual”, not
irrevocable. Carlino’s Plan replaces Brandywine’s existing access
driveway over the Watters’ Parcel with the proposed Connector Road,
thereby rendering the access easement unnecessary. Brandywine links
its rights in the Cross Easement Agreement with Carlino’s right to
develop the Watters’ parcel, contending Brandywine’s access easement
is sacrosanct and precludes the Board from approving a land
development plan that provides for an equal or better access over the
Watters’ Parcel to the Brandywine Center over the proposed Connector

Road. Brandywine argues that the Cross Easement Agreement requires
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its consent to the development scheme approved on the Watters’ Parcel;

however, the property rights Brandywine is asserting arise from a private
easement agreement that must be resolved in the courts rather than in
zoning or land development proceedings. See Michener Appeal, 382 Pa.
401, 115 A.2d 367 (1955) (any consideration of building restrictions
placed on a property by private parties has no place in proceedings
under the zoning laws for a building permit or variance); Anderson v. Bd.
of Supervisors of Price Twp., 63 Pa.Cmwlth. 335, 437 A.2d 1308 (1981)
(subdivision plan must be approved if it complies with the applicable
regulations; a subdivision plan that conforms to all the technical
requirements cannot be denied based on deed restrictions). Thus,
disputes over easement rights are not the proper subject of a zoning or
land development proceeding, but rather muét be decided by the courts.
If such covenants are violated, the remedy is enforcement of the
restrictions in a court by the persons entitled to enforcement, not by way
of zoning proceedings. County of Fayette v. Cossell, 60 Pa.Cmwlth. 202,
430 A.2d 1226 (1981). Land use matters involve public rather than
private interests. Conflicts arising from private instruments of title may
not be resolved in land use proceedings. Gulla v. North Strabane

[Township ], 676 A.2d 709, 710-11 (Pa.Cmwilth.1996). The above cases
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are cited and discussed in BR Associates v. Board of Commissioners of
Upper St. Clair Township v. Ardolino and Mendenhall, 136 A.3d 548 (Pa.
Cmwilth. Ct. 2016); and Appeal of AMA/American Marketing Association,
Inc.,142 A.3d 923 (Pa. Cmwilth. Ct. 2016). (quotation marks omitted).
Accordingly, Board did not err in approving Carlino’s Plan for the “East
Brandywine Center”, dated October 16, 2015, last revised December 9,
2015. Based upon the foregoing discussion of the issues raised on

appeal, we enter the accompanying Order.
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BRANDYWINE VILLAGE : IN THE COURT OF COMMON PLEAS
ASSOCIATES AND L&R : CHESTER COUNTY, PENNSYLVANIA
PARTNERSHIP :
Appellants
VS, . NO. 2016-04843 SENT
E UL 21 g7
EAST BRANDYWINE TOWNSHIP : LAND USE APPEAL -
BOARD OF SUPERVISORS X
Appellees
VS.

CARLINO EAST BRANDYWINE,
L.P.
Intervenor

Paul Allen Prince, Esquire, Attorney for Brandywine Village Associates
Eugene Orlando, Jr., Esquire, Attorney for L&R Partnership =
Stacey L. Fuller, EquIre Attorney for East Brandywine Townshlp;Boe{rd of .
Supervisors M.y

Marc Kaplan, Esquire, Attorney for Carlino East Brandywme:,LPw

.......

ORDER

L2:1 Hd 617N

AND NOW, July 18, 2017, upon consideration ofrthe Land Use
Appeal filed by Brandywine Village Associates and L&R Partnership from
the Decision of the East Brandywine Township Board of Supervisors
rendered on April 20, 2016, granting conditional preliminary approval of a
Preliminary and Final Land Development Plan of Carlino East
Brandywine LP for the “East BrandyWine Center”, dated October 16,

2015, last revised December 9, 2015, and the briefs filed by able
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counsel, it is ORDERED and DIRECTED that the said Appeal is

DENIED, and the Decision of the said Board is AFFIRMED.

¢

Rohald C. Nagle ﬂ sJ
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" Nagle, S.J.
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CARLINO EAST BRANDYWINE IN THE COURT OF COMMON PLEAS
~ 4 :CHESTER COUNTY, PENNSYLVANIA
Vs . |
:NO. 2015-01448-ZB
BRANDYWINE VILLAGE | |
ASSOCIATES, et al :CIVIL ACTION

Paul A. Prlnce Esquire, Attorney for Appellant Brandywme Village
Association

. Eugene Orlando, Esquire, Attorney for L&R Partnershlp ra -
'Marc B. Kaplan, Esquire & Pamela M. Tobin, Esqu1re ‘_A;orneys for ‘

1’
3 a

Intervenor, Carlino East Brandywine, L.P.
Stacey L. Fuller, Esquire, Attorney for Appellee, East
Township Board of Supervisors :

OPINION OF THE COURT

Procedural History. Carlino East Brandywine LP (“Carlino”) filed a

- preliminary land development plan ident_iﬁe_d as the East ‘Brandywine

Center with East Brandywine Township on De_cember 9, 2014 (the
“2014 Plan”), which the Board of Supervisors (“‘Board”) conditionally
approved on January 21, 2015. Carlino accepted the conditions on

 February 12, 2015. Brandywine Village Associates (BVA) and L&R

Partnership (‘Appellants’) appealed the Board's decision on February
23. 2015. Carlino intervened in the appeal on March 2, 2015. The

| Board retur_ned the Record of the “2014 Plan” proceedings to this court

on May 21, 2015. Pursuant to Appellants’ March 9, 2015 “Motion for
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Evidentiary Hearing”, on April 7, '2015 Judge Jeffrey R. Sommer
remanded the case to the Board for the presentation of additional
evidence by the Appellants. The Board conducted additional hearings
on July 28, August 4, September 9, and September 17, 2015 during
which the Appellants presented additional evidence in opposition to
Carlino's 2014 Plan, and Carlino introduced documentary evidence in

support of the Plan.’

On September 22, 2015, this court issued an Order requiring the-
Board to consider all evidence presented on remand and to make a

decision based upon the entire record. 'On October 1, 2015 the Board

reversed its prior decision, and denied Carlino’s December 1, 2014 Plan |

(“Rewsed DeCIsmn”) in correspondence-directed to Carlino by Stacey L.

Fuller, Esquire, the Boards Solicitor. The Board filed a supplemental
return of the record on October 2, 2015. In its Revised Demsron the
Board found non-compliance with various sectlons of the Township's
Subdivision and Land Development Ordinance (“SALDQO"), its Zoning
Ordinance, and the Township's Storm Water Maintenance Ordinance
(“SWMO"). The Board premised its decision in part on Appellants’

evidence. We note that the 2014 Plan had not been found non-

: comphant by the Township Engineer. While the remand hearings were

in progress, on June 1, 2015 Carlino filed a Final Land Development

Plan, which it believed addressed. the Township's objections to its 2014

! Carlino has previously sought preliminary land development plan approval for the
subject project. It filed its initial plan with the Township on May 27, 2010 which was
twice revised on January 12, 2011 and again in March 2011 following municipal
review, and was conditionally approved by the Board on ‘April 8, 2011. However,
following appeal by Brandywine Associates, on October 10, 2012 we reversed the
Board’ s Decision for reasons that are not relevant to the instant appeal.
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Plan and which was accompanied by Carlino’s written narrative, which

admitted to various design flaws and deficiencies in its 2014 Plan and

explained the corrections made.

On October 22, 2015, Carlino appealed the Board's Revised
Decision. ChesCo Docket 2015-09905-ZB; however, pursuant to
stipulation of the parties approved by the court on November 12, 2015

- Carlino withdrew that appeal based upon agreement of the parties that
all issues related thereto could properly be addressed and determined

by this court in the instant appeal.

On October 22, 2015 Carlino filed a new Preliminary/Final Land
Development Plan, which again included a Connector Road proposed
to be constructed through Carlino’s development addressed the issues
raised in the Board's . Revised Decision, and those raised in the
Township Engineet’s June 26, 2015 plan review letter. Carlino filed the -
latter plan in apparent recognition that a preliminary plan approval sets |
the stage for the final plan approval, and, therefore, an applicant must-
demonstrate its preliminary plan’s ability to comply with governing
- ordinances or conditions imposed upon such approval before final plan
submlssmn. “If we said that all the conditions.in a preliminary plan cou/d
be made conditions for the final plan as Landowners and the Township
suggest, there would be no difference between the preliminary plan,
where the developer obtains certain rights to go ahead ‘with the
development if he satisfies certain conditions, and the final plan Where
it is ascertained whether those conditions can be met.” Lyons Borough
et al v. Twp. of Maxatawny, 123 A.3d 347 (Pa. Cmwilth. 2019).
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Carlino’s 2015 Preliminary/Final Plan for East Brandywine Center,

dated October 16, 2015, last revised December 9, 2015 was
conditionally approved by the Board of Supervisors on April 20, 2016
following additional heanngs during which many of the same, lssues as

are now before us were again raised by the Appellants. Appellants

-appealed the Board’s.approval of this Plan. Docket No. 2016-04843-ZB.

At oral argument on the instant appeal, we considered whether the

‘issues now raised in the captioned appeal are moot, given the Board's
approval of Carlino’s 2015 Preliminary/Final Plan and pending appeal
All parties strenuously urged us to decide this case as a means of -

facﬂrtatmg a resolution of recurrent issues common to these appeals

and we have recognized the usefulness of that approach. See
, Transcript‘ 10/20/16. pp. 36-45. Accordingly, we address in thls.
'deC|S|on the issues. raised by Appellant in the instant appeal and in their
memorandum of law filed on December 31, 2015 and the response'

briefs by Carlino and the Board. We heard oral argument on October
20, 2016. | | |

From the lnceptlon of Carlino's first land development plan in
2011 a significant issue in the Board's consrderatlon of Carlino’s plans
has be_en the Board's insistence. that Carlino * provide for the
construction of a public road over ite development tract connecting
Horseshoe Pike (Route 322), on which the'property fronts; and nearby
North Guthriesvile Road. Pursuant to an August 20, 2014
Memorandum of Understanding agreed upon by Carllno and the
Township, on November 17, 2014 the Township filed a declaratlon of
taking condemning certain of Brandywine's Easements and a portion of

4




L&R'’s adjoining property. enabling the construction of a publio road (the
“Connector Road"), connecting Horseshoe Pike (Route 322) and North
Guthriesville Road. See ChesCo Docket 2014-11237: and_Notice of

- Appeal, paraqraph 14. Appellants argue that inclusion of that road on

Carllnos plan presents significant ‘impediments  to ‘Carlino’s
development of its property, discussed below, and that the
condemnation deprives Brandywine of easement rights over Carlino’s
| property preVIoust granted to it. Both Carlino and Brandywine have |

'flled declaratory judgment actions, now pending in this court, seeking |
. determination of their respective nghts under the terms of the Easement
- Agreement that created the easements on Carllno s development tract
for the benefit of Brandywine's property (the “Easements”). We have
reserved consideration and disposition of undecided questions pertinent

fo the easements to the latter proceedings.

Collateral Issues

Before_addressing the arguments pertaining to ordinance
compliance, two collateral issues raised by the parties must be

considered.

- Authentication of Documents Appellants argue that Carlino did

not properly authentlc documents from which it cross- _examined
witnesses at the remand hearings. Generally, two requwements must be
satisfied for a document to be admissible: lt must be authenticated and
it must be relevant. In other words, a proponent must show that the
document is what it purports to be and that it relates to an issue or
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~ issues in the truth determining process. Commonwealth V. Brooks, 508

A.2d 316, 318 (Pa. Super. 1986); see alsje Commonwealth v. Zook, 615
A.2d 1 (Pa. 1992). The establishment of those two requirements is |
known as laying a foundation. See, McCormick on Evidence §§ 51, 218
(J. Strong 4th ed. 1992); Graham C. Lilly, An Introduction to the Law of
Evidence 417-18 (1978). |

As noted in the foregoing authorities, a document ‘may be
authenticated by direct evidence such as an admission of by

circumstantial evidence relating to a myriad of considerations including

“its. appearance, contents, and substance. See Pa. Rules of Evidence,

901 & 902. Such records are admissible into evidence without further
. proof of genuineness. We have reviewed the record and the exhibits at

 ijssue, and are satisfied that the document's Carlino's counsel

introduced in cross-examining Appellants’ witnesses were either self-
authenticating or had been previously properiy" authenticated in ‘prior

proceedings before the Board directly pertaining to the development of

" the Carlino. property. Appellants’ 'claim that they were denied the ‘

: opportunity,of confrontation and cross-examination of the Township

Engineer, Charles Dobson, is without merit, as they-had the right to call
him as their witness, either on direct or in rebuttal of 'Cariino’s evid.ence,.
had they elected to do so. His report, which we reference later in this 3
Opinion, is a public record, having been prepared for the Board in its -
consideration of the preliminary plan, and was available in the
Township's public office as an official record. As such, it constitutes a

public record, report and/or statement, it is authenticating evidence.
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Pa.R.E.901(b)(7) See, Appellants’ “Limited Response'Brief, 2/8/2016”,

pp. 2-6.

Carhno Plans' lnterrelatlonshlp__ Carlino argues that the Board

should have approved the 2014 Prehmlnary Plan subject to conditions,
because the issues raised by the Board are minor or highly technical

and could properly be addressed in the final plan submission, citing:

~Caco Three, lnc V. Bd Of Supervisors, Huntington Twp, 845 A.2d 991
~(Pa. Cmwith. 2004) (preliminary. plan containing minor defects

" correctable by amendment must be approved subjectto a condition that .

necessary corrections be made.) Shelbourne Square ASSOC. V. Board of
Supervlsors of Township of Exeter, 794 A.2d 946 (Pa. Cmwilth.2002),
appeal denied, 572 Pa 727, 814 A.2d 679 .(2002). Accord: Stein v.
Easttown Township Bd of Supenllsors 532 A.2d 906,'912' (Pa.'
Cmwlth.1987) (stating that Where reasonable to do so the municipality

| should grant conditional plan approval rather than outright denial.)

Appellants argue that .the defects in the Preliminary Plan are

* substantial, implicating non-walvable violations of the Zoning Ordinance

“and SALDO, and in doing so, points to the Board's Rewsed Decision.

We agree that the Board's Revised Decision highlights several plan.
defects that may properly be consndered substantial, a determination
which the Board, in the exercnse of its reasonable dlscre'uon in

interpreting its ordlnances properly made, and which we Wil not

'di‘sturb.




provides: “Minimum front yard. No

.yard e

" the Bank building is set-

Appellant’s lssues Premised on Township's Governing Ordinances.

Front Yard. Setback. Section 399-46.C of the zoning ordinance |
building shall be situated less than

rtinent terms are defined in Section

399-9 of the zoning ordinance. The term “lot” is pertinently defined as a
separately descrrbed ...parcel of land, undrvrded by any street or
dedrcated future street rrght—of-way The front yard is defrned as “A

xtending the full width of the lot along the front lot line and
e to the nearest point of a

'85 feet from the front lot line". Pe

extending in depth from the front lot lin
" Appellants argue that Carlino’s proposed bank

ct must be set back 85 feet from both
d. As desrgned on the plan,

structure on the lot...
building on its development tra

Route 322 and the proposed Connector Roa
back 50 feet from the Connector Road. The

building complies with the set-back from Route 322. The Zoning

‘Ordinance pertinently defines the term, “ot line” as “A property

boundary line of any lot held in srngle and separate ownership...”, and

the term, “lot line, front” as “A lot line abutting any street and corncrdrng ,

with any street line...” The term” street line” is defrned by the said.

Ordinance in pertinent part as “The dividing line between a lot and the

of-way of a. public street, road; or highway
» Carlino argues that the proposed

til such time as it is dedicated

outside boundary or right-
l'egally open or ofﬂcially platted...’
Connector Road is a private driveway un
to the Township as and for a public road, precluding application’of an

85 feet setback.




- n support of their argument, Appellants cite an August 20, 2014
- Memorandum of Understanding (“MOU") signed by Carllno and the

Township. Under its pertinent terms, in lieu of paying the S|gn|flcant

portion of Township’s Transportation Impact Fee of. $1,795,000, Carlino -

is obligated at its expense to design, permit and construct the
- Connector Road and dedlcate it to the Townshlp, together with aIl

" related faC|I|t|es

Pursuant to. the MOU's terms the Townshlp has condemned ‘

certain easements located on Carlino's property that now benefit

Brandywine's adjacent property, which will allow location of the
Connector Road -within those easement areas. We observe that the
“Township has not condemned the underlylng fee within which the
easements exist. Carlino has agreed to construct the road .on its
- property to specrflcatlons consistent with its dedication to the Township
as-and for a public road. The Township has also condemned a portlon
of L&R’s property required to construct the Road. The MOU makes
clear that the Road ‘is intended as a public road for the use by the
- general public...” It is undisputed that the Township has, from the
inception of Carlino’s plan submission, insisted that the Connector Road
be constructed by the developer and dedicated for public use. In
rejecting Carlino’s preliminary. plan, the Board did not cite the 50 feet

setback as a violation of the foregoing ordinance provision, and the

Township Engineer's January 6, 2015 plan review letter does not call-

out the proposed setback as a violation of §399-46.C.




We note that in the case of a typical subdivision, whether
commercial * or residenﬁél, individual lots are fronted on streets
.constructed within the de\}elopment tract, and the front yard-building
- setback is generally measured from those streets. A caveat exists in the
Tewnship*s zoning ordinance with respect to a “corner lot”, which by
definition is described as “A ot at the junction of and abutting two or
more intersecting streets...”, in which event each yard abutting a street
is a front.yard to which the front yard setback applies. ZO §399-9. Thus
it is Appellants” positionvth'_at relative to the proposed bank'building,'th'e |
85 feet front-yard setback from the Connector Road applies because

the bah_k }“,f-vronts" on both Rte. 322 and the Conhector Road.

Carlino contends that as presently configured on the preliminary
plan, the Connector Road is not yet a road, but merely a driveway, as a
consequence of which the 85 feet set-back does not apply However,
under the terms MOU with the Township, ohce dedicated, the driveway
will public road, and will be required to comply with the required right-of-
way -and -cart-way width mandated by Section 350-32 of the SALDO,
unless a waiver is granted. Carlino argues that when that occurs, the
bank will simply be rendered nonconforming as to front .yard setback
‘however, a nonconformity must predate the regulation to which it does

" not conform, which is not the.case in this instance.

We find the corher lot set-back regulatlon does not here apply

The rationale for requiring a corner lot to have 2 front yards at street
intersections is to insure safe sight distance for vehicles approachlng
the intersection from either street. No such rationale exists in this case
10 '




~ for rmposrtron of this regulation. We have prevrously ruled that the

proposed drrveway does not create a subdivision of the Carlino
development tract, and thus does not render the remainder of Carlino’ s

trac’r east of the driveway that lies contiguous to BVA's: property a

- separate | lot. We thus conclude that the bank bUiIding’s front yard set-

back is properly measured from Rte 322 and not the driveway (future

Connector Road) While it is sometrmes difficult to reconcile the various |

ordinance definitions encompassrng yard, lot line and - setback
regulations, the subject zoning ordinance defines a front yard as one
that extends “the full width of the lot along the front iot line”. “Lot width”

{l - is defined as “the distance in feet between the srde lot lines, measured |

along a line parallel to the street line at the building setback’. As noted,

the term “street line” is defined in- pertment part as “The dividing line

between a lot and the outside: boundary or right-of-way of a public’

_ street; road, or hlghway legally open or officially platted...”. Instantly,

Carlino’'s proposed .development is not comprised of individual
subdivided lots, nor is the bank. building depicted on a lot separate that

is distinct from the remainder of the development tract. Accordingly, we

~ conclude that the entirety of the development tract is a single lot within

the intendment of the zoning ordinance, and, as configured on the

preliminary plan, fronts on Route 322, as does the proposed bank. It

follows that the proposed bank building is not required to be set-back 85
feet from the Connector Road. See also July 27, 2015 review Ietter by

. Norman A Ulrich HI, P.E;

Reserve Area For Sewerage Effluent.

11




Section 399-47.K of the zoning ordinance provides in pertinent
part that sewage facilities in relation to the proposed uses must be in
compliance with SALDO Sections 350-47.B(2) & 350-48. The latter
- Section describes a plan submission requirement, and need ,nof detain
us. The crux of the issue reposes in Section 350-47.B.(2), which

provides in pertinent part:

“All subdivisions and land developments shall be self- |

sustaining relative to the storage and disposal of treated sewage
effluent. The appl)'cant shall provide sufficient storage and land
area. oh .or off the subdivision lor Iahd development site fo ‘store
and dispose of all Atreated-.sewage effluent which is generated by
the uées on the 'site by means of conventional und.ergfound
seepage beds or drip irrigation. The land area shall be sized at 1

% times the land area determined necessary...” .

In denying Carlino's preliminary plan, the Board found that Carliho
failed to provide the required efﬂﬁent dispoSaI area, either on the
development tract or'elsewhere'. It is clear Carlino did not do so, and the
Board correctly cited this deficiency as a plan defect. Appellants go a
step further and argue that this failure is also a violation of Section 399- .
47K of the Zoning Ordinance because the latter Section incorporates
the SALDO provisions, rendering them subject'to traditional zoning
variance hardship standards. It thus cohtends that with respect to future
plan re.viéions submitted for approval, Carlino is precluded from seeking
" a waiver of SALDO Section 350-47.B(2). We find Appellants’ argument
- to be meritless. Section 399-47.K merely references the necessity of
12




. the developer's compliance with the cited sections of the SALDO, but

does not by incorporation make them zoning regulations. Carlino
intehds to connect its new center to the public sewer system, and has
- obtained the necessary muni.cipal approvals to do s0. Therefore, we
find that the Board is empowered to grant a waiver from this SALDO
regulation pursuant to PAMPC Section 503(8), 53 P.S. §10503(8) upon
‘meeting the standard for waiver created by PAMPC Section 512.1, 53
P.S. §10512.1. '

Appellants further contend that pursuant to SALDO Section 350-
47.B(2), Carlino must maintain Brandywine's existing reserve sewer
' area on the Carlino property for the Bréndywine Center's on-site septic
s_ystenﬁ. Brandywine has now connected ifs Center to the Township’s
public sewér system, and ‘in another proceeding we'have' ordered
Bréndywine fo remove its on-site seWerage facilities which were
- originally located on the Carlino tract pursuant to the terms of the 1994
Cross Easement Agreerﬁent between Brandywine and Carlino's
grantor.. Brandywine .is also. required to decommission the sewage
system, includihg.any reserve disposal area, which it is now in the
process of doing. There is no evidence in this record that BrandyWine’s
on-site sewage system located on Carlino’s land was désigned and
installed with the intention of complying with SALDO Section _350-
47.B(2), which Section was not adopted until January 3, 2011 well after
‘the Brandywine Center's development plan was approved'in 1994.
Indeed, the Cfoss Easement Agreement attached to Appellants’ appeal
as - Exhibit “A” specifically states in paragraph “A” that the sewer
easement has been granted for “an on-site septic sewer system”. No

13




provision is made in the Agreement for continued reservation of an area
for disposal sewage effluent once Brandywine's property is connected
to the public sewer system. Appellants’ contentions are without merit.

Minimum Tract Aree.

Appellants contend that the preliminary plan- violates the Mixed
Use Commercial District (MU) regulation of Section 399-46 by not
‘prowdlng a mlnlmum lot area of 10 acres. Their argument stems from _
their belief that,the area of the easements previously granted to
Brandywine under the terms of the Cross Easement Agreement must
be netted out from the gross tracf area of 10.189 acres. ‘Appellants’
engi,neer, Norman A. Ulrich, IlI, P.E. testified that he deducted 1 acre of
- Brandywine's easement area extinguished ‘by tne Township's -
Declaration of Taking from the tract's gross area, reeulting in a net lot
area of 9.189 acres, which does not comply with the MU District's 10
acre minimum. He did so under the mistaken belief that the Township
had condemned the land itself, when in fact the Township Solicitor-
confirmed and the Declaration itself reveals that only the easements
have been condemned and not an underlying fee interest in the land.
See N.T. 8/4/15, p. 236, Exhibit L&R/BV -3. There is no merit to

Appellants contention.

Truck Access.

We addressed Carlino’s'alleged nhoncompliance with Section 399-
81.E of the Zoning Ordinance in our October 10, 2012 Opinion.
| 14




The argument then was that Carlino’s plans failed to provrde safe and
efficient ingress and egress over the combined access driveway to
BVA'’s shopping center. We deferred to Mr. Heinrich's oprnlon
expressed in the multiple review letters ldentlfred above prepared by

him for the Township that the plans' complied with this Section. Exhlbrt I-
. 6,_Opinion & Order pp. 33- 34. We did not expressly address ’

deficiencies in cart-way widths relative to truck turnlnq movements,
although Mr. Heinrich's reviews specifically considered those issues. .

Carlino now takes the position, that our prior decision on the adequacy

- of access to the combined centers constitutes res judicata, or in the

alternative collateral estoppel, precluding Appellants from raising the
issue again. Jacquelen v. Zoning He_arr'ng Board of Hatboro Borough,

' 620 A.2d 554 (Pa. Cmwith.1993) summarizes the applicable law. The

doctrine of res judicata, or claim preclusion, will bar a claim if four
conditions are met; identity of things sued for: identity of cause of

| action; identity of parties; and identity of capacity of parties suing or

being sued. Kurtz v. Workmen's Compensation Appeal Board (Allied
Chemical Corp.), 504 A.2d 428 (Pa. Cmwlth.1986). However, because

the need for “flexibility in zoning matters outweighs the risk of repetitive

- litigation,” Pennsylvania courts apply the doctrine of res judicata

sparingly. Schubach v. Silver, 461 Pa. 366, 376, 336 A.2d 328, 333
(1_975), but such application is appropriate where the four elements
above are satisfied, and if there are no s'ubstanti.al changes in
circumstances relating to the land itself. Serban Appeal, 480 A.2d 362
(Pa. Cmwilth. 1984); Namcorp 'Inc. v. Zoning Hearing Board, 558 A.2d
898 (Pa. Cmwilth. 1989) (quotation marks emitted_). The doctrine of
collateral estoppel, or issue preclusion, will preclude review of an issue
15 '




if the following four factors are present: (1) the issue decided in the
earlier case is ldentlcal to the one presented in the later action: (2)

“there was a final judgment on the merits in the earlier action; (3) the

party against whom the plea is asserted was a party, -or in privity with a

~ party to the earlier adjudication; and (4) the party against whom the

doctrine is asserted had a full and fair opportunity to litigate the issue in
the prior action. E~Z Parks, Inc. v. Philadelphia Parking Author/ty, 521
A.2d 71 (Pa. Cmwith. 1987)

The Notice of Appeal cites 6 alleged defects in Carlino’s plans as

' they pertain to access and loading. Notice of Appeal, 2/20/2015, pp. 9-
- 10, paragraphs 26.K & 26.L.. Initially, we note that any issue not raised

or fairly subsumed in those paragraphs is waived, and we decline to
consider them. As to claim and issue preclusmn L&R Partnership was

nota party to the prior appeal that was the subject of our October 10,

2012 Opinion and Order, and did not become a party until the instant
appeal was filed from the Board’ s approval of the “2014 Plan”.

Therefore, res Judlcata does not apply We also believe we are deallng '

with a revised plan that recognizes a substantial change in
circumstances relating to the Iand itself. Previously, Carlino sought to
secure development rights for its prOJect in the Spence property in
which it had no legal or equitable interest. The Township has
subsequently condemned a portion of that property now owned by L&R
for construction of the Connector Road. As to the party identity issues,

John R. Cropper is a principal of BVA and together with L&R
‘Partnershlp owns the abutting property over which the Connector Road

is proposed to extend. Although that relationship exists, it does not in
_ . 16 _




oour view establish that L&R is in privity with BVA, who was a party to.
the earlier adjudication. Such privity requires “such an |dent|f|cat|on of |

lnterest of one person with another asto represent the same legal

‘right.” Catroppa v. Carlton, 998 A.A2d 643 (Pa. Super. 2010 citing
- Ammon v. McCloskey, 655 A.2d 549, 554 (Pa. Super.1995).

Accordingly, we address the traffic issues raised in the Appeal, as

noted.

~ Citing Section 399-81.E of the Zoning Ordinance, Appellants

~ contend that the proposed Connector Road is of inadequate width to

provide for safe and_effioi_'ent ingress and egress for delivery trucks -

| proposing to enter and exit both the development and Brandywine's

center over the Connector Road. It argues that tractor trailers

attempting to make required turning movements from Route 322 onto

“the Connector Road at the entrance to Carlino s development, as well

as at development mtersectlons provndlng access to and from BVA's
site by means of the Connector Road will be requwed to encroach on
opposmg travel lanes and raised concrete medians. Examples given
include righf hand turns from left turn lanes, encroachment on medians

in completing required turns, and movement off the cart-way in

completing certain turns. In its revised decision denying the revised .
“plan, the Board did not cite Section 399-81.E, but instead found that the

plans “show a turning conflict for trucks in violation of Section 399-112
of the Zoning Ordinance Qoverni.ng ‘Off-street loadlng”. This Section
does not address the deficiency raisedﬁ»by'the Appellants, as it pe_rtains'
exclusively to Ioading regulations. Bdt,Section 399-81.E, cited by
Appellants, pertinently requires that “Provision shall be made for safe
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and efficient ingress and egress fo and from public streets without

[ undue congest/on or interference. with normal traffic flow within the

Township.” Appellants argue they presented clear and convincing

evidence that the plan violates the latter Section.

Norman A. Ulrich, Ill, a licensed professional engineer testified at
the remand hearings on behalf of the Appellants to various perceived
plan deficiencies, including his opinion respec’tlng access deficiencies at

intersections arising from inadequate cart-way widths that preclude

, tractor-traller trucks from turning at vanous development lntersectlons

without encroachmg on opposing travel lanes and both painted and
raised concrete medians. He memorialized his opinions in a written _
report, to which are attached plans depicting truck turnlng movements
as noted in the precedlng paragraph. N.T. 7/28/15, pp. 98 et seq,
L&R/BVA Exhibit 9, attachments 26.K (l) thru 25.K. (v). Supporting Mr

Ulrich’s testlmony was that of John Caruolo, a registered engineer

whose speCIalty is traffic engineering, who reviewed the plans on behalf
of the Appellants and prepared a traffic review memorandum dated
September 14, 2015. Appellants’ Ekhiblt 32. In his testimony, Mr.
Caruolo made reference to the foregoing Exhibit 9 attachments in

describing: what he found to be furning radius constrictiens faced by

~ tractor-trailers arising' primarily from inadequate paved. cart-way widths

at various development_intersectlons. N.T. 9/17/15, pp. 775 -795. Mr
Caruolo acknowledged in his testimony that he did not review the
turning templates submitted by Carlino with its Final 2015 plan. N.T.
9/17/15, pp. 787-788).
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Mr. Caruolo also referred to attachment 26, L, Wthh deplcts what
he described as 3 constricted paved area within which delivery trucks, |
espeCIally tractor-trailers, accessing the loading dock located at the rear
of Carlino’s proposed shopping center, would be required to maneuver,
shown on the plans as requiring a 180 degree turn within the dedicated

. loading zone area. He cited a conflict with guardrails proposed to be
erected in that area, in his opinion necessitating an increase in the.

loading zone area. N.T. 9/17/15. pp. 796- -799. This.appears to be the
deflmency found to exist by the Board in its October 1, 2015 DeCISlon

when it cited Section 399- 112 of the Zoning Ordinance as a.ground for
rejectlon of the preliminary plan.

During the remand evidentiary hearings, Appellants introduced
two traffic review letters prepared by Andreas Heinrich, P.E., Township
traffic engineer, commenting upon his review of traffic and access

~ issues pertaihing to the 2011 preliminary plan, including the proposed

Connector Road. Heinrich Review Letters dated April 1, 2011 and

- February 22, 2011, L&R/BVA Exhibits 30 and 31 respectfully. We note

that the driveway access to Carlino’s development has not substantially

changed from that provided for in the 2011 plan. In his 2011 review, Mr
Heinrich noted three deficiencies. First, the inadequacy of cart-way
width for truck turning. movements to and from the Brandywine Village -

shopping center from the Connector Road; second, the inadequacy of

the vehicle stackmg distance along the Brandywine Village driveway at

its intersection with the Connector Road, resulting in blockage of interior

circulation aisles in the Brandywine Center from time to time; and third,

the need to widen Brandywine Village Drive for duel left turn lanes into
19




or out of Brandywihe Village Drive, resulting in a need to widen the

Connector Road access in and out of two shopping centers.

Carlino introduced two addltronal traffic review letters prepared by

~Mr. Heinrich addressrng access issues related to the same plan.

Hernrrch Review Letters dated April 4, 2011 and August 2, 2011,
Exhrbrts -31 and [-32 respectfully. The latter is drafted to acknowledge

satrsfac_tron with the corrective measures taken by Carlino to address
his comments made in the former review letters Two comments appear
in paragraph 15 of his April 4, 2011 revrew that we find noteworthy
First; “It is recommended that the r/ght turn entry radius for the potentral
second access fo the rear of the existing Brandywrne Village shopping
center be increased fo at least 35 feet.” His subsequent review
indicates compliance with this comment, as do the amended prelrmlnary
plans. Brandywine has not agreed to construct the rear access to its
center, which would alleviate traffic queues, noted by Mr. Hernrrch on
its. main access to the Connector Road. Paragraph 9 of Mr. Heinrich’s
June 22, 2010 traffic review letter recommended a second access “to
Brahdywine Village as an alternative means of access at time when the
main dr/veway intersection” with the Connector Road is blocked by
vehicular queues. Heinrich Review Letter dated June 22, 2010,
L&R/BVA Exhrbrt 20.

| Second, Heinrich observes that “the right turn entry truck turn
from Brandywine Village Drive indicates a major encroachment over the
exit lane from the existing shopping center (Brandywine Village). To
increase the right turn corner radius from 45 feet as proposed to 75 feet
20




fo better accommodate a right turning truck: WI// reqwre extend/ng the
radius beyond the (Carlino) property line and require cooperation from
the adjacent shopping center to construct.” The preliminary plan deplcts
a radius of 46 feet, but BVA's counsel has stated that his clienthasno
obligation to provide land for Heinrich's suggested improvement. With o
respect to Mr. Heinrich’s comments in paragraph 15 above, which
récomhends restriction tc once per day of deliveries by a WB-67 tractor

~ trailer [size designation], Mr. Heinrich’s August 2, 2011 review letter

states, “Satisfied, with the condition that deliveries via a WB-67 semi-
trailer and likely a WB-62 semi-trailer, if used, be limited to off-peak
time periods...” which Mr. Heinrich notes has been acknowledged by
Carlino. In evaluatmg the traffic evidence, we have also reviewed the
Langan (Carlino’s engineer) January 18, 2011 response to Mr.
He'inrich's earlier June 22, 2010 traffic review letter, which indicates that

* Carlino SUbstantia'Ily complied. with the Mr. Heinrich’s comments and

recommendations up to that juncture.of the prior plan review process.
L&R Exhibit 29. We have also reviewed the July 24, 2015 review letter
prepared by InLand Design, the Township’s municipal engineer,

: commenting upon the issues raised by the parties in the instant appeal.
* Exhibit I-3. Of particular note is paragraph 26.K addressing.the

Appelllan't’s claims with respect to traffic issues discussed hereinabove,
as follows: “We disagree with the Appellant’s (sic) assertion that the
pre/iminaly Plan creates unsafe ingress and egreas. Assuming that
trucks for East Brandywine Center will use the drives mentionéd, frucks
can make the maneuvers suggested without jumping the curbs as
shown on the Preliminary Plan. The “median” that the Pre/iminafy Plan
shows trucks cro'ssing is actually striping and not curb’.
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- The Zoning Ordinance requires safe and efficient ingress'and -
egress, but not absolute perfection. “Safe and efficient ingress and |
egress” ptesents us with an issue of fact for determina,tion; As Mr.
~ Heinrich noted, there is a specific limitation on the number of tractor--
trailer deliveries to these Centers, and the provision for adequate cart-
way widths and radii for truck access is the principal concern expressed
by Mr. Caurolo. Based upon a fair consideration of all of the evidence |
- educed and exhibits presented, we find that the Township traffic
engineer’ s exhaustive evaluatlon of the component parts of the

, contested access issues, together W|th the plan revisions made by
Carllno in addressmg Mr. Heinrich’s condltlons for approval of the traﬁ" ic:
plan, makes adequate provision for safe i ingress and egress to both
properties. BVA’s counsel has ekpressed the view that his client is not
obliged to construct a rear driveway connection from BVA’s center to
the Connector Road, or to widen its front driVeway to provide additional

-travel Ianes,' botn of which improvements would alleviate queuing of
traffic leaving BVA’s shopping center. While that may be the case,
making the impro\_/ements would benefit BVA's center by providing
more convenient access for its customers and dispelling its concerns
about traffic back-ups. We find that Appellants havé not proven the

~ proposed access is either unsafe or 'inefficient and 'that the Board did

not commit error in decllnlng to deny the plan based upon V|olat|on of

| Section 399-81.E. We hasten to note that the Board is tasked with

providing safe and _convement traffic access to both centers, and-may,

~ to the extent authofiéed by its applicable governing ordinances, require

such revisions to Carlino’s plans as satisfies this obligation.
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- Conversely, based on the evidence, the Board did properly find
. the plan deficient as respects the constriction in turning movements for
tractor-trallers accessrng the loading dock Iocated at the rear of

- Carlino’s giant food market. Based on our examrnatlon ofthe .

| . preliminary plan, this is an issue that could be rectified by adjustment to -

‘the proposed’ location of guard ralls oran lncrease in the loading zone

-area.

DeVelopment Tract Ownership. The General design and site ’4

| ~.development standards specified in the Zoning Ordinance pertinently

j _require"“Th'e tract of land to be deV_eIoped shall be in one ownership...v.”.
Section 399.47.N. In his July 27, 2015 plan review letter, Appel‘lants’

| enginveer, Norman Uulrich states that the plans show some 36 feet of

- storm sewer pipe, an Endwall and'a storm sewer manhole located |

.within a storm easement on L&R’s tract outside the boundary of

property condemned by the Township. In its July 24, 2015 review letter -

of the proposed final plan, initially identified hereinabove, Charles
Dobson, P.E., the Township’s. engineer acknowledges that the
preliminary plan did shown drainage improvements outside the area
condemned by the Township on L&R’s land, but states that those
drainage improvements are no longer located “beyond the limits of the
[development] property or the area condemned by the Township”. Thus,

Mr. Dobson’s comment is both an acknowledgement of the correctness

of Appellants contentlon, and re_cognltlon that the violation has been |

corrected on the proposed final plan.
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Stormwater facilities. Sec_tio.n- 399-47.N of the Zoning Or_dinance __

.requires that a tract of land subject to development must be under one -
ownership. The Board correctly concluded the plan violated thls Section
" because permanent stormwater facilities are shown as being outSIde
the development tract owned by either Carlino or the Townshlp. The
plan depiCted those facilities as IocatedA‘on L&R’s Iand It appears the. .
, plan has been subsequently revised to locate those facilities within the
area condemned by the Townshlp for the Connector Road. L&R/BVA
Exhibit 5; Exhibit |-3, Paragraph 26.B. |

Notlce to Adjoiners. Sectlon 399-48 E of the Zonlng Ordlnance'

| requ1res notifi cation to adjomlng property owners within 500 feet of any
' portlon of the development tract located within the MU Dlstrlct for which -
an appllcatlon is submltted The purpose is to advise such owners of
the process by which the development application will be reviewed and
: demded, however, if the application is one for SALDO approval, the
_ procedures of that Ordinance apply, which apparently do not specify
“such notice. In any event, we find this alleged defect to be moot. since
the Board publlshed notice of the remand hearings, thereby lnvmng

public participation. Supplemental Record Return, paraqraph 3 C.-

Parking Setback. Section 399-46.J of the Zoning 'Ordinance
requires mlnlmum “parking area” setback of 50 feet from a reSIdentlal

- property or residential zoning district. Sectlon 399- 112 D. reqmres'

screening of parking located adjacent to residential development.

Appellants argue that while the 5 northern-most parking spaces' along

the west side of Retail building “A”.meet the setback, the access drive
24




and turn-around areas taken together do not. The issue is whether an

~access drive constitutes - a “parking area’.. Appellants allege the

prelirrlinary plan depicts parking within 35 feet of adjacent residential - .

. property.,The plan has not changed . in this respect since our prior

" decision, wherein we stated, as follows: “The term “parking area” is not

defined. Accordingly, it must be construed to apply only to actual areas "

| devoted to parking of vehlcles ‘excluding the roadway access to the | -
.parklng areas. The approved plans depict a parking setback of 50 feet
as reqwred The development road turn- around behind the proposed

bundlng has a set-back of 35 feet, which does not violate this sectlon

as it does not constitute parking. Respeotlng screenlng, the plans were

~ reviewed and approved for complrance by Township consultants In the
_matter of adequate screening, Section 399- 112.D requrres complete

screening, m_cIL‘rdlng'the use of landscaping when loading berths or

- “truck turnarounds are within- 100 feet of a residential district. In our

opinion, the Board's approval of the plans determined the adequacy

thereof We give deference to the decisions of the Board when

_lnterpretlng the requirements of its own ordlnance Based upon our

interpretation of this Section, we find Appellants’ posrtron to be without

merit.” The Board commltted ho error in this regard.

Impervious coveraqe.'Section 399-46.F of the Zoning Ordinance

' provides that irripervious coverage cannot exceed 65% of the “net area

~of any tract”. Appellants claim the preliminary plan exceeds this

lrmrtatlon The prelrmrnary plan specifies the maximum impervious
coverage is 59.1%. By definition, Section 399-9 of the zoning ordinance

11 defines “net . tract area” by excluding from the gross tract area
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ecologlcally sensitive land areas, existing street rlghts -of-way, and
specrfled easement areas The development tract is specrfled as 10.189
acres, from which Appellants argue must be deducted those areas

encompassed by easements previously established for BVA's benefit,
that were condemned by the Township, yielding a.gross tract area of -
9.189 acres. Appellants reach the conclusnon that the net tract area is
6.907" acres by deductlng the 2.282 acres of the. development tract
: reserved for BVA’s sanltary sewer easement ultimately concludlng that
- the allowable lmperwous coverage is about 87% of the net tract area, or
- 1510 more acres than allowed ‘We have prewously found that the f
-Board condemned a portion of BVA's storm sewer and road easements,
and not the underlying fee interest in the development tract. See S

Minimum_Tract Area discussion hereinabove. We have previously.

~ ordered BVA to. remove its sanitary sewer facilities from' the Carlino

| property, as a consequence ofwhich that easement area is not required

by ordinance to be deducted from the gross tract area. Accordingly, we
find that Appellants’ contentions in these respects are not sdpported by

the record.

Steep Slopes of Cuts and Fills. Section 399-14. D(1)(b) of the

| Zonlng Ordinance states that *finished slopes of all cuts and fills....shall
be no steeper than 25%.” Appellants contend there is a small area.

along Rte. 322 that.exceeds 25%, in that a portlon of the proposed
grading beyond the proposed sidewalk has a finished slope of 33%.

The Township Engineer has reviewed the plans and expressed the
opinion that the Carlino development tract is not located within the
Steep Slope Conservation District. Section 399-14.D(1)(b) is one of |
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- several regulatidns that apply “to all uses within the Steep Slope

Conservation District”, which is ‘an overlay on the Township’s zoning

district 'map; but is not speeified as applying otherwise. Appellants’ have
'not proven that the regulation applies to the proposed cuts and- fills
along Rte. 322. ’

The Riparian Corrldor Conservatlon Dlstnct Section 399-
- 13.1.B(2)(a)(5) and _399-13.8(2)( )(3) lnclude lands in the V|c1n|ty ofa
; pond greater than 5000 square feet in area and watercourses and

surroundlng sensitive lands as resources protected by the Riparian
_Corndor Conservation Dlstnct regulatlons The purpose of these |
’regulatlons is to protect and preserve natural bodies of water and other
- - ecologically sensitive lands from dlsturbance In testlmony Appellants '

. |n|t|ally advanced t-he conte_ntlon that th‘e area_ on L&R's land .|

condemned by the Township is a pond of that size, requiring a 25 feet
riparian buffer from land disturbance. In its Appeal, Appellants aver only
that the Riparian Corridor Conservati_on District regulations requlre a 75
feet wide riparian buffer along the centerline of a water eourse they say
- extends. erm a pond Tlocated on'L&R"s property condemned by the
Township to a wetlands area near Guthriesville Road,; ‘however,
contrary-to'their engineer, they do not now contend the pond qualifies
as a “lake or pond”, defined in the Zoning Ordinance, as “a natural body
of water, containing a permanent pool of water a minimum of six feet in
depth, with sides slopes no less than 10:1". See, Section 399-8; Ulrich
1/27/15 Revrew Letter, p. 7, para. 26.F. Not having raised the latter
issue. in its appeal, it i is waived. Regardless the Township Engrneer has.
opined: that the alleged pond does not meet the ordinance’s definition
_ 7 _




so as to requ'ire a riparian buffer. Exhibit‘ I-3, Inland Design review letter,
7/24/15, p. 3, para. 26.F. '

John “Butch” Yoder was called by BVA as an expert on wetlands :
delmeatlon although VIgorously opposed by Carlino based on lack of
quallflcatlon however, ‘the Board permitted his testlmony concernlng

wetlands and the application of the Township’s Riparian Corridor

‘ Conservation District regulations N.T. 8/5/15 pp. 430-450. Mr. Yoder .|

agreed that- the so-called pond located on L&R’s property condemned

by the Townshlp does not constitute a pond or wetlands as defined by

the Zoning Ordinance. N.T. 8/5/15 pp. 486-491. Mr. Yoder devoted the
_remalnder of his testlmony to his contention that a stream extends from 1

the pond lmpllcatlng application of the rlparlan stream  buffer

| requrrement however, without extensrvely reviewing the testimony,
- cross examlnatlon dispelled that notion. N.T. 8/5/15, pp. 493 et seq.

The Townshlp Englneer oplned that the land in question lS not bisected

by a stream bed and stream bank typical of a watercourse, a fact

'admltted by Mr. Yoder While some grading is. deplcted on the
prellmlnary plan wetland areas, the Final Plan shows no dlsturbance to

these areas. Charles Dobson'’s 7/24/15 report, p. 6, para 26.0. Nelther

of these issues was discussed by.the Board in its DeC|S|on rejecting the
‘preliminary plan, and we find no support in the record for Appellants’
| claim of error. Indeed, Appellants failed to brief the stream riparian

buffer requirement, as a consequence of Wthh we conclude the issue

has been waived, as well as disproven by our examination of the

‘record. See Lackner v. Glosser, 892 A.2d 21, 29-30 (Pa.Super.2006)

(stating failure to offer .analysis or case citation in support. of relief
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results in waiver); Jarl Investments, L.P. et al v. Fleck, 937 A.2d 1113
(Pa. Super. 2007).

Alleoed Violations of the Subdivision and'

Land development Ordinance

Upon consideration of the SALDO raised on appeal, we make the
following findings of fact. Cited references are.to paragraphs of the

Notice of Appea_l;-

A. Section 350-14.A.2. — The issue is moot in Ilght of the remand__

| heanngs

B. _Section 350-‘14'.8.(2). — The issue is moot in Iigh,tr of the remand

hearings.

C.1&2. Sectlon 350- 32. A & C. — As dlscussed heremabove the
. MOU makes clear that the Road “is mtended ‘as a_public road for the
use by the general  public...”. MOU ReCItaI., paras. ‘F’ & “K’. It is |
undisputed that the Township hes,vfrom the inception of Carlino’s plan
submission, insisted that the Connector Road be constructed by the -
: developer and dedlcated for publlc use. This Section of the SALDO

SpeCIfleS minimum rlght-of-way and cartway regulatlons for all new

'T.own,shllp streets. While Carlino argues that as now configured on the

preliminary plan the proposed public etreet is a private “driveway”, that

argument begs the questlon of the intended purpose for which the

driveway will be dedicated for public use in the future and the necessity
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- of 'compliance with these SALDO regulations. While the area for the
Connector - Road condemned on L&R’s ,property is compliant, .the

proposed private driveway on Carlino's tract is not. Appellants’ brief

does not address this 'issue, except by reference to Mr. Ulrich’s
attached review -,letter. ‘Such dOes not eonstitute proper appellate
adVocacy and results in Appellants’ waiver of the issue Jarl
Investments LP et al v. Fleck, supra. Nothrng herein is intended to
preclude the Board from granting a warver of the regulatron pursuant to
‘PAMPC Section 503(8) 53 P.S. §10503(8) upon meeting the standard
for waiver created by PAMPC Sectlon 512.1, 33 P.S. §10512 1.

| - C3. Sectlon 350 52 A.(2). - This Sectlon requires the developer
' “To control runoff, erosron and sedimentation through measures that

are on-site or suited as close as posslble to where stormwater falls on
the land”. Because some stormwater on the Carlino . development is
‘proposed to dlscharge to the Conneetor Street's stormw_ater collectioh
- system for eonveyance off-site, Appellants appeal claims violation of
‘this Section. The - Township Englneer’s’ review letter notes that this
Section states the .gene'r_al- purpose of the subject regulations, but dpes
not contain any objeeti've'requlrements'that would preclude stormwater
discharge on site to a storm drainage system proposed as_part of a
roadvl/ay. Further, we find no regulation in the SALDO that prohibits use
of an off-site stormwater basin. Charles Dobson’s 7/24/15 report, p. 11,

“para. 29.C.3. We agree. Regardless, Appellants’ brief does not address

this issue, except by reference to Mr. Ulrich’'s attached review letter.

Such does not constitute proper appellate advocacy and results in
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| Appellants’ waiver of the issue. Jarl Investments, L.P. et al v. Fleck,

supra.

C.4. Section 350-52.C.(1). - Appellants contend that the
preliminary plan violates this. Section, which prohibits the increase in

. discharge of sediment fro'm'the Adevelop,me.nt site. The plan shows that

ponstructioh sediment - from the Carlino tract will ~discharge to |

Stromwater Basin #2 located on the condemned portion' of L&R’s tract.

" The Township Engineer notes that the land development application
| . was submitted jointly by Carlino and the Township (arising from the

~ Connector Road ,c_onstruction), resulting in the deveiopment site

encompassing both properties; and represents “a standard engineering

practice”. Charles Dobson’s 7/24/15 report, p. 11. para. 29.C.4. The

Board‘di'd not cite this proposal as a SALDO violation, and we defer to

the Board and Township Engineer for its application of regulations of

| this sort. Intérpretation by a local governing body' of the ordinance for

whose administration it isrespons'iblé IS entitled to great defe‘rence and
weight. Arter v. Phila. Zoning Bd. of Adjustme'nt, 916 A2d 1222
(Pa.Cmwith. 2007), appeal denied, 934 A.2d 75 (Pa. 2007). Appellants’

brief does not address this issue, except by reference to Mr. Ulrich’s |
attached review- letter. - Such does not constitute proper éppellat_e
| advocacy and results in Appeliants’ waiver of the issue. Jarl

Investments, L.P. et al v. Fleck, ‘su_pra.

'C.5. Section 350-52.H(6); C.6. Section 350-52.H(7);._and C.8.
Section . 350-53.A(1). — Appellants. detail sundry SALDO regulation
violations which have been commented upon by the Township Engineer
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as Ahaving been corrected on the Final Plans. Accordingly, he agrees

~ with Appellants’ contentions..-Based upon. his comments that these .

technlcal issues have been corrected we find the rssues moot, ‘

requiring no further analysis or drsposrtlon on our part Agaln we have
examined Appellants’ brief and -find these issues have not been

" addresSed, nor were they raiee_d at oral argument. Accordingly, we find

fhe iseues have been wai_ved. Jarl Investments, L.P. et al v. Fleck,

|| supra.

C 7. Section 350-47.B.(2). — We have addressed this issue above

under the heading “Reserve Area For Sewerage Effluent’. Carlmo has

requested a walver from this Section.

C 9. Section 350- 53 1 - ThIS Section provrdes that when an area
located in the Riparian Ccrrldor Conservatron District is disturbed, the |

developer must prepare -and‘submrt a management plan for review and
approval by the Township Engineer. In this instance, Mr. Dobson has

determined that the developmen't tract is not located within this District,

) and, therefore, this Section’s regulations do not apply.__CharIes

Do'bso.n’s~ 7/24/15 report, p. 13, para. 29.C.9. He also notes that the

 areas ehown as disturbed on the plan have been eliminated from the

Final Plarl. We haVe.'ad.dressed a related issue-above under the
heading “The Riparian Corridor Conservation District’. We credit the
Township Engineer's evaluation of the preliminary plan and the subject

regulations applicable thereto.

32




Stormwater Manéqement Ordinance

Appellants have raised multiple alleged violations of the
Township's Stormwater Management Ordinance, Chapter 345, §§345- |
101 et seq. (SMO). See, Notice of Appéal. Part 1V, pp."16 — 23. The
 Township . Engineer has provided written comments to each of the

issues raised in these paragraphs. Charles Dobson's 7/24/15 report, pp.
14-20. Paras. 32.A(1)-(5) through 32.I. Many of the issues pertain to-
deficiencies in the Preliminéry Post Construction Stormwater

Management Report, intended to demonstrate compliance with"'Bést-
Management Practices -in controlling stormwater discharges from
development. The' Bo_ard’s Decision noted that the Preliminary Plans did
not demonstrate Cbmpliance with various technical requirements of the
SMO. See, Board Solicitor, 'Sta_cev L. Fuller's Decision Letter, dated
Octovber 1, 2015, para. 9.. subparagraphs “A’ through "K". Carlino’s
written narrative su‘bmitted to the Board with its Final Plan correcting the |

- foregoing deficiencies essentially admits them, which led the Board to
deny the Preliminary Plan. See, Supp. Returned record, item 4e’§' &
Township -Brief, pp. 9-10. Th'esé issues were neither ,briefed' nor -
addressed by the parties in 'any detail at oral argument such as to
constitute .elucidation of the issues. Accordingly, -Appellants have |

| waived the issues on appeal. Jarl Investments, L.P. et al v. Fleck,

supra. The Township Engineer has opined that these issues have been
~ adequately addressed in the Final Plan. We consider it appropriate to .
defer to the Board and ToWnship Engineer in its determi-nation of these
“technical provisions of the SMO. Arter v. Phila. Zoning Bd. of
Adjustment, supra. | | |
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Accordingly, ~we - enter the  accompanying Order.

CARLINO EAST BRANDYWINE - :IN THE COURT OF COMMON:;PLEAS

| :CHESTER COUNTY, PENNSYLVANIA
VS ’> get=) S e
 :NO.2015-01448-ZB T~ . ¢
~ BRANDYWINE VILLAGE DL 2 ey
ASSOCIATES, etal | ",}1@,% 9 .
| CIVIL ACTION 3%1j P
Fv N

; Assoc1at|on
Eugene Orlando, Esquire, Attorney for L&R Partnership

“Marc B. Kaplan, Esquire & Pamela M. Tobin, Esquire, Attorneys for
Intervenor, Carlino East Brandywine, L.P. -
Stacey L.-Fuller, Esquire, Attorney for Appellee, East Brandywme

- Township Board of Superwsors

ORDER OF COURT

AND NOW, January é , 2017, upon cohs-ideration of
- Brandywine Village Associates (BVA) and L&R Partnership’s (L&R)

Appeal of the Conditional Approval of Carlino East Brandywine LP.'s

Preliminary Subdivision and Land Development Plan, Granted on

January 21, 2015 by the East Brandywine Townshlp Board of

Supervisors, the Iegal memorandums filed by able counsel, and

following oral argument, it is ORDERED and DIRECTED that the said
- 34




Appeal is Granted only in Part, but is otherwise Denied, consistently

with and as specified in the findings, discussion and determinations -
| ‘made and detailed in the accompanying Opinion of the Court, which we
incorporate in this Order. |

COURT

Wﬂ /é’ﬂ/

Ronald-C. Nagle
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