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EAST BRANDYWINE TOWNSHIP MUNICIPAL AUTHORITY

Tuesday, April 10, 2007
7:30 AM

 

 

Those in Attendance:
Michael Corbin, Chairman

Gerald Kirkpatrick, Vice-Chairman

David Summers, Treasurer
Joseph Anthony, Secretary

Sandra Moser, Member
Also in Attendance:
Scott T. Piersol, Township Manager
Matthew V. VanLew, Roadmaster

John Spangler, Esq., Municipal Authority Solicitor
Joseph Boldaz, Municipal Authority Engineer

Mary Beth Smedley, Secretary/Treasurer

 

 

The Municipal Authority met on Tuesday, April 10, 2007 at the East Brandywine Township Municipal Building.  There were eight visitors present.  Mr. Corbin called the meeting to order at 7:30 A.M.  

April 5, 2007 Executive Session

The Municipal Authority adjourned to an Executive Session with their Solicitor, John Spangler, Esq., the Municipal Authority Engineer, Joseph Boldaz, the Board of Supervisors and their Solicitor, Stacey Fuller, Esq., to discuss ongoing negotiations regarding the Pulte-West Brandywine Township Municipal Authority/East Brandywine Township Municipal Authority Intermunicipal Agreement, the Hillendale Main Extension Agreement and sewer reservation capacity for the K. Hovnanian and Gambone developments.  
Executive Session

The Municipal Authority adjourned the public meeting to discuss in an Executive Session ongoing negotiations regarding the Pulte-West Brandywine Township Municipal Authority/East Brandywine Township Municipal Authority, and legal issues associated with public water for the Hillendale development.
The regular meeting reconvened at 8:15 A.M.

Minutes: March 13, 2007
 

Mr. Corbin asked if there were additions or corrections to the above minutes.  There were none.  Mrs. Moser made a motion to approve the March 13, 2007 minutes as presented.  Mr. Kirkpatrick seconded the motion, with all voting Aye.

 

Treasurer’s Report

 
Mrs. Smedley reviewed the Treasurer’s Report and Account Balance as of April 10, 2007.  Mr. Kirkpatrick made a motion to approve the Treasurer’s Report and authorize payment of the bills.  Mr. Anthony seconded the motion, with all voting Aye.
Sewer Connection Updates

Mrs. Smedley provided the following update on connections to the Guthriesville Sewer District.  

Timothy Miller – Mr. Miller has agreed to connect to the sewer system no later than June 1, 2007.

Craig and Lauri Saunders –The Sanders will connect no later than April 30th. 
Guthriesville Service Center – Tapping fee paid.  The owner is in the process of selling the property.

Verma – Mr. Spangler has filed a municipal lien.

Joe Burns Beverage – Connection completed for Beverage Store.  Mr. Steven Ulrich attended the meeting to update the Authority on the status of his allocated EDU’s.  Mr. Ulrich said that the target date for demolition of the building at 1200 Horseshoe Pike is May 1st.  He said he should be able to give more information to the Municipal Authority on the property within the next three months.  Mr. Ulrich stated that since having been granted the demolition permit, considerable interest has been raised by interested parties regarding what could be done with the property.  Mr. Ulrich was asked to attend the August Municipal Authority meeting to discuss the proposed use for property at that time.  Mr. Ulrich stated that he will have a clearer idea of how many EDU’s he would need at that time, because the property use will be better understood.  
Wawa/DiGiamberardino Property – Mrs. Smedley has asked Wawa’s attorney to make arrangements to pay the tapping fee.  She received an email from Mr. Brion who requested a reduction in the amount per EDU from $1000 to $800.  Mr. Piersol said that the $200 credit was offered by the Developer as an incentive for residents to encourage them to sign easements for the collection system infrastructure (that date was more than 2 years ago). Mr. Piersol also noted that regardless of the number of EDUs specified for a given party, this incentive credit was available for one EDU only.  The Municipal Authority declined Mr. Brion’s request.  Mr. Spangler will contact Mr. Brion to let him know the Authority’s decision.

Sewer Odor Issues

 

Mr. Ray Crossan, President of the Hedgerow/Culbertson Run Homeowner’s Association attended the meeting to update the Municipal Authority on a meeting he had with Mr. Alan Roth from Aqua Pennsylvania yesterday.  Mr. Crossan and Mr. Roth toured the Little Washington Wastewater Treatment Plant to discuss the on-going odor issues.  

Mr. Crossan reported that the Homeowner’s Association has filed a complaint regarding Aqua with the Public Utility Commission because of a proposed rate increase and other issues, including the odor problem.  The Homeowner’s Association believes the ongoing odor problems are Aqua’s responsibility, not the Township Municipal Authorities.  Mr. Crossan commended the Municipal Authority for their efforts in responding to the odor problems.  Mr. Crossan went on to say that he didn’t think Aqua has implemented Mr. Boldaz’s suggestions for eliminating the problem including providing adequate odor control blankets or “misting.”  Mr. Roth told Mr Crossan that Mr. Roth would look into the misting solution.  Mr. Roth also said that in order to completely get rid of the odors Aqua would need to construct a building over the entire wastewater treatment plant.  Mr. Crossan said that the complaints are primarily coming from residents on Lambeth Ct. Chapel Ct. and Brookfield Courts.  Mr. Roth provided a complaint form for residents to use.  Mr. Crossan sent a copy of the form to Mrs. Smedley, who forwarded it along to Mr. Piersol and the Municipal Authority.  

Mr. Crossan thanked the Municipal Authority for all of their help with this issue.
Hillendale Development

Southdown Homes is proposing the construction of a 149-lot single-family and 59-lot townhouse development known as Hillendale.  The site is located in the R-1 Residential District and Mobile Home Park Overlay Zoning District.  The preliminary plans have been prepared in accordance with a settlement agreement signed on November 4, 2004.  The development is located adjacent to Creek Road.  Access to the site is proposed from both Township Road and Creek Road.  All roads are to be dedicated to the Township.  All roads are residential streets, except Road “B”, which is classified as a main collector.  

On-site wastewater collection and treatment is proposed as well as an on-site community drip irrigation system.  Two pumping stations and one treatment facility are proposed.  The project will likely be served by public water.  

Public Water Discussion

Mr. Tim Townes from J. Loew and Associates attended the meeting to discuss public water for this property.  According to Mr. Townes, Aqua Pennsylvania Attorney, Christopher Luning Esq. sent a revised Main Extension Agreement to Mr. Spangler for review.  This revised Agreement includes the Municipal Authority as a signatory and party to the document.  There is also language in the Agreement that states this Agreement is not meant to supersede other agreements already in place between East Brandywine Township and Aqua Pennsylvania for other developments or extensions other than the Hillendale project.  The document will not have an expiration date on the main extension to Hillendale.  
The last issue to resolve is the environmental review of providing water to this development.  Mr. Townes stated that the engineers are developing final plans and looking into this and should have the design finalized within the next month.  
Sewer Facility Sewer Improvement Agreement and Sanitary Sewer Facility Lease and Operating Agreement

These Agreements have been provided to the Municipal Authority, Mr. Spangler and Mr. Boldaz for their review.  Mr. Spangler and Mr. Boldaz stated that they are reviewing the information provided, but at this point they are just conceptual in design and need to be prepared in considerable more detail before being ready to present to the Authority.  
Applecross Development (AKA Overlook Road Farm)

 

The applicant is proposing to build a combination of single family homes, carriage homes, and townhouses for a total of 655 units on both the north and south side of East Reeceville Road.  The plan also shows an 18-hole Jack Nicholas-designed golf course with a clubhouse.  The property encompasses approximately 621.74 acres of land, comprised of 307.58 acres north of East Reeceville Road and 314.16 acres south of East Reeceville Road.  The southern portion of the proposed development is a 310 acre tract located in the R-2 Zoning District and proposes single family homes on individual lots and approximately half of the golf course.  The portion of the property north of East Reeceville Road was granted preliminary plan approval in March of 2004.  
The “North Tract” is being reviewed under the “Clustered Residential Development” regulations of the R-3 Residential Zoning District in conjunction with the Settlement Agreement dated April 1, 2004. The “South Tract” is being reviewed under the “Clustered Residential Development” regulations of the R-2 Residential Zoning District. The project is proposed to be constructed in five phases.  The applicant received final plan approval, with conditions, for Phase 1 of the development on November 2, 2006.  

John Curtin, Tony Sabatini, Joseph Riper, Esq. and Theresa Lemley, Esq. attended the meeting on behalf of the applicant.   

Developer’s Project Sewer improvements Escrow Agreement

In a memo to the Authority dated April 4, 2007, Mr. Spangler provided his comments on the Agreement.  Mr. Spangler stated that one concern he has is that the developer hasn’t provided financial security for the project yet.  It has been the Municipal Authority’s policy that financial security should be in place for the treatment plant when the other sewer improvements are built.  This Agreement discusses the project being built in six separate phases.  Ms. Lemley stated that the applicant is providing two separate financial security agreements, one for the treatment plant and the other residential improvements.  The applicant has agreed not to apply for building permits until all financial security is in place.  

Mr. Curtin would like to have the Agreement executed once he has received the Letter of Credit.  He does have some questions about contingency retainage and percentages that he needs to discuss with Mr. Boldaz.  Mr. Curtin asked if the Agreement could be signed outside the public meeting. Mr. Anthony made a motion to approve signing the Developer’s Project Sewer improvements Escrow Agreement once the Letter of Credit is received and Mr. Spangler’s concerns about the Agreement outlined in his April 4th memo are addressed to the satisfaction of the Authority members and Township. 

Intermunicipal Sewer Service Agreement

Mr. Riper stated there are still a couple of items to be resolved with the agreement related to the indemnification clause.  The Municipal Authority wants language in the Agreement to cover a possible situation where a party in West Brandywine Township violates the acceptability standards for sewage flows.  The Authority wants the opportunity to demonstrate that if there is a plant violation, and the violation can be proven to be the result of West Brandywine’s influent quality, WBTMA would indemnify the East Brandywine Township Municipal Authority.  The Authority wanted the Agreement to specifically include violations of Exhibit B, which outlines the remedies for illegal discharges.  
Mr. Riper stated that the West Brandywine flows would be from an age-restricted community and would be treated on a temporary (albeit several years) basis.  It was noted that there is additional capacity to connect approximately 10 additional homes outside of the age-restricted community.  Mr. Riper stated the additional flows would be used for private residences only.  

In addition to the Indemnification, another major issue is Paragraph 2h on page 8 stated in part “Notwithstanding the disputed charge or charges, the WBTMA shall make a minimum payment to the East Brandywine Authority (EBTMA) in an amount at least equal to the amount paid in
the proceeding quarter until the issues related to the disputed charge(s) are resolved”.

Mr Riper pointed out that paragraph (i) of the proposed Agreement states that “Pulte agrees, in the event that the East Brandywine Authority is required to commence litigation against WBTMA in order to collect Bulk Rate Percentage payment and or interest thereon, that Pulte shall reimburse the East Brandywine Authority (EBTMA) for legal fees and costs incurred in connection with such litigation and/or the uncollectible amount of the Bulk Rate Percentage and interest asserted to be due thereon, provided however, the amount of such reimbursement for a single collection action, or multiple collection actions, shall in no event exceed, in the aggregate, $100,000.  Pulte’s obligation to reimburse the East Brandywine Authority (EBTMA) shall remain in force for and during the “term” of this Agreement, as described in Paragraph 7 below.  Pulte shall post an irrevocable letter of credit with the East Brandywine Authority (EBTMA) in the amount of $100,000 as financial security for the aforesaid commitment, which letter of credit shall be returned to Pulte for cancellation at the expiration of the term of this Agreement.”  
Regarding the Agreement, Mr. Riper stated that Pulte agrees to expand the use of this financial security in order to allow it to be used for any litigation, governmental fines or penalties or other costs of response caused from an illegal discharge in West Brandywine or litigation related to a dispute over payments.  Mr. Curtin will provide a letter to the Municipal Authority on the above. Mr. Riper proposed to have a second addendum to the Construction and Operations Agreement that will include the language regarding indemnification and dispute resolution.  This is being done so that the Intermunicipal Agreement itself does not need to be amended at the inconvenience of the West Brandywine Municipal Authority and Pulte.  
The Authority would also like to make sure that when West Brandywine’s flows are redirected, the Municipal Authority’s Engineer inspects the disconnected and sealed collections lines in, and leading to, the meter pit in which the Flow Meter is located.  This will also be added to the second addendum along with any other minor legal or technical clarifications.  Mr. Riper will draft the Construction and Operations Agreement addendum and send to Mr. Spangler and Mr. Boldaz for their review.  
The Authority asked Mr. Curtin what route the sewer line will take going into West Brandywine Township.  Mr. Curtin said that his engineer is looking into this.  

Overlook Road Farm Wastewater Treatment Reimbursement Fees

Mr. Ted Kochen from  Gambone Development and Ross Unruh, Esq. were invited to attend the meeting to discuss reserving capacity at the Overlook Road Farm Treatment plant for a commercial development and 124 townhouses to be located on the Watters property. The Authority would like both Gambone and K. Hovnanian to sign the Sewer Reservation Agreement soon because the treatment plant is being sized based on not only treating sewage flow from the Applecross Development, but also from their developments.  As a convenience to them it was only fair that they provide monies to reserve capacity consistent with their agreement to use the new treatment plant.  
It was re-explained that Pulte Homes is building the treatment plant, but the Authority will reimburse them for certain costs that will ultimately be paid by Gambone, K. Hovnanian, and possibly other developers for the treatment plant according to their allocated sewer capacity.   It was suggested that a meeting be scheduled with the developers and representatives from the Township to discuss reserving sewer capacity and what the associated fees and structure of such capacity reservation would be.  Mr. Boldaz will arrange for a meeting with the developers to discuss this issue.  Mr. Spangler will send a copy of the most recent Sewer Reservation Agreement to Mr. Unruh.
Gambone/Watters Tract – Zoning Variance Requests

The owner of the property is Beatrice S. Watters and Frank E. Watters Estate, ETAL and the equitable owner is Gambone Development Company.  The Zoning Exhibit plan shows a proposal for a land development of the MU-Mixed Use Commercial District portion of the Watters property.  A restaurant, pharmacy and bank with associated parking are proposed to the west of the Brandywine Village Shopping Center on Horseshoe Pike.

The plan also depicts a new public road beginning on Horseshoe Pike at the existing driveway entrance to the shopping center and continuing northeast to the R-3 Residential District lands on the Watters farm adjacent to the MU District.  The proposed road will provide access to the proposed buildings plus the existing shopping center.

After discussing the application with the Planning Commission, the applicant has amended the application and is applying for four variances:

1. Section 399-46(E) to reduce the front yard setback for the bank from 50 to 35 feet.

2. Section 399-104(D) to exceed the 50% parking area limitation.

3. Section 399-46(a) for relief from the minimum gross tract area requirement of 10 acres because the road cuts the property in half, creating a subdivision.

4. Section 399-46(C) to reduce the bank site side yard setback from 50 feet to 17 feet to permit the drive thru canopy.  
After review of the application, Mr. Kirkpatrick made a motion to support the Zoning Hearing Board granting the above variance requests with the condition that the applicant decommission the existing package treatment plant as soon as permitted sewer capacity and the conveyance system to connect to the Applecross Treatment Plant are available.  Mrs. Moser seconded the motion, with all voting Aye.
Guthriesville Pump Station

 

Mr. VanLew reported that there has been no increase in flows during March, but there were no heavy rains during the month.  Mr. Boldaz and Mr. VanLew will try to coordinate an inspection of the manholes and sewer line flows during a rain event.
EDU Request from East Brandywine Baptist Church

The East Brandywine Baptist Church has requested sewer capacity for the Church at 999 Horseshoe Pike.  They are requesting sewer capacity to accommodate a potential expansion of their facility.  
Before making a decision the Authority would like additional information from the Church.  Specifically, the Authority would like to know how many EDU’s the Church would need, and if the request is due to financial considerations or other demonstrated hardship needs for example, such inability to expand the existing on-site system because of a failing system, poorly drained soils, or insufficient space for additional beds.  Since excess capacity in the Keats Glen system is already reserved for future use by the Delaware County Community College, Mr. Piersol will contact the College to determine if any of their excess capacity might be available for the Church.  He will also contact the Church to ask for the additional information requested by the Authority.  
Mrs. Moser left the meeting at 9:35 A.M.

Brandywine Wallace Elementary School

Mr. Corbin asked if the Downingtown Area School District (DASD) had plans to request sewer capacity for the School when it is renovated.  According to Mr. Piersol DASD has stated that they will continue to operate the school wastewater system as an on-lot system since they now have trained personnel to operate it, as required by DEP.  
Hide-A-Way Farms 

Mr. Cook provided the Pump and Haul Log for the Authority to review.  Mr. Boldaz will review the log to see if it is compliant with DEP’s requirements.  
Sewage Management Proposals

This will be an agenda item for a later Municipal Authority meeting.

Public Comment on Non-Agenda Items
Mr. Corbin asked if there were comments on non-agenda items.  There were none.
Adjournment

There being no further business, Mr. Kirkpatrick moved to adjourn the meeting at 9:40 A.M. Mr. Anthony seconded the motion, and the motion was approved by unanimous vote. 

 
Respectfully submitted,

 

 

Mary Beth Smedley, Secretary/Treasurer                             
