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EAST BRANDYWINE TOWNSHIP BOARD OF SUPERVISORS 

WORK SESSION 

Thursday, April 5, 2007
7:30 AM

Those in Attendance:

Jay G. Fischer, Chairman
Hudson L. Voltz, Vice-Chairman 
David A. Kirkner, Member
Scott T. Piersol, Township Manager

Matthew T. VanLew, Roadmaster

Mary Beth Smedley, Secretary/Treasurer

The Board of Supervisors met in Work Session on Thursday, April, 2007.  There were eight visitors present
Opening of Meeting
Chairman Fischer opened the meeting at 7:44 A.M.
The Board of Supervisors adjourned to Executive Session with their Solicitor, Stacey Fuller, Esq., the Municipal Authority, Municipal Authority Solicitor John Spangler, Esq. and Municipal Authority Engineer Joseph Boldaz to discuss the Pulte Intermunicipal Agreement, the Hillendale Main Extension Agreement and sewer reservation capacity for the K. Hovnanian and Gambone developments
The meeting reconvened at 9:10 A.M.
Public Comment for Non-Agenda Items

Chairman Fischer asked if there were comments on non-agenda items.  There were none.    

Open Space Committee Recommendation

Mr. Alan Yefko, a member of the Open Space Committee, said that the Committee recommended the Township purchase easement rights for the David Earll property on North Buck Road.  This property is slightly over 11 acres and is surrounded by conserved property on three sides.  There is the possibility of a trail connection between this property, the Delaware County Community College and the Brandywine Conservancy property.  Mr. Voltz made a recommendation to have the property appraised and proceed with pursuing a Memorandum of Understanding with the property owner.  Chairman Fischer seconded the motion, with all voting Aye. 

Gambone/Watters Tract – Zoning Variance Requests

The owner of the property is Beatrice S. Watters and Frank E. Watters Estate, ETAL and the equitable owner is Gambone Development Company.  The Zoning Exhibit plan shows a proposal for a land development of the MU-Mixed Use Commercial District portion of the Watters property.  A restaurant, pharmacy and bank with associated parking are proposed to the west of the Brandywine Village Shopping Center on Horseshoe Pike.

The plan also depicts a new public road beginning on Horseshoe Pike at the existing driveway entrance to the shopping center and continuing northeast to the R-3 Residential District lands on the Watters farm adjacent to the MU District.  The proposed road will provide access to the proposed buildings plus the existing shopping center, and connect to North Guthriesville Road.  The road will be entirely constructed in the first phase of the development Mr. Ted Kochen and Mr. Neal Camens attended the meeting on behalf of the applicant.  
After discussing the application with the Planning Commission at their March meeting, the applicant has amended the application and is applying for four variances:

1. Section 399-46(E) to reduce the front yard setback for the bank from 50 to 35 feet.

2. Section 399-104(D) to exceed the 50% parking area limitation.

3. Section 399-46(a) for relief from the minimum gross tract area requirement of 10 acres because the road cuts the property in half, creating a subdivision.
The Planning Commission supported the Zoning Hearing Board granting these variance requests because the zoning relief is needed to construct the road between Rt. 322 and North Guthriesville Road.  Placement of this road was done at the Planning Commission’s request. 

The applicant is also requesting relief from Section 399-46(C) to reduce the bank site side yard setback from 50 feet to 17 feet to permit the drive thru canopy.  Again, the Planning Commission requested creation of the roadway connection to North Guthriesville Road, which creates the need for this relief.  

The Supervisors asked how the applicant plans to treat sewage for the property.  Initially the plan is to treat sewage at the treatment plant that is located on the property.  After the sewage treatment plant on the Applecross development is constructed and operating, sewage will be redirected to that plant and the existing package plant will be decommissioned.  The treated sewage will be disposed through subsurface discharge on the Gambone property.  
Chairman Fischer asked if there were any additional comments on discussion on the application.  There were none.    Chairman Fischer made a motion to endorse the four variance requests, stating that the design was driven at the Township’s request and the road will benefit the community.  He conditioned his motion on the applicant’s agreement to restrict the sewage disposal areas and the area north of the bank parcel from further development other than for accessory uses only. Mr. Kirkner seconded the motion, with all voting Aye.  
Hillendale Main Extension Agreement
Southdown Homes is proposing the construction of a 149-lot single-family and 59-lot townhouse development known as Hillendale.  The site is located in the R-1 Residential District and Mobile Home Park Overlay Zoning District.  The preliminary plans have been prepared in accordance with a settlement agreement signed on November 4, 2004.  The development is located adjacent to Creek Road.  Access to the site is proposed from both Township Road and Creek Road.  Only 
Road B and a portion of Road A will be dedicated to the Township.  All roads are residential streets, except Road “B”, which is classified as a main collector.  

On-site wastewater collection and treatment is proposed as well as an on-site community drip irrigation system.  Two pumping stations and one treatment facility are proposed.  The project will likely be served by public water.  

Mr. Tim Townes from J. Loew and Associates and Christopher Luning Esq., from Aqua Pennsylvania attended the meeting to discuss the Main Extension Agreement.  After the February Municipal Authority meeting, Municipal Authority Solicitor John Spangler, Esq., along with Southdown attorney Bill Burke and Aqua Pennsylvania attorney Christopher Luning, drafted a Main Extension and Service Agreement that is site-specific to the Hillendale property only.  This Agreement allows Aqua Pennsylvania to provide water to Hillendale but stipulates that Aqua Pennsylvania will not extend water lines beyond this development or provide water service to any other properties in the Township unless Aqua’s franchise service is expanded to include such properties, and only with the consent and approval of the Township.  

At the March 2007 Municipal Authority meeting the Authority recommended forwarding the Agreement to the Board of Supervisors for their consideration with the following conditions:

1.  The Developer comply with the environmental impact conditions outlined in the Settlement Agreement and the April 8, 2003 Municipal Authority minutes.

2. The Agreement is applicable only to the development as proposed. 

3. The Municipal Authority should be a party to the Agreement.

4. The applicant provides feedback in the form of a letter on the status and resolution of water being provided to the site via Downingtown Municipal Water Authority (e.g. confirmation that DMWA has been consulted and cannot provide water to the subdivision at appropriate volume, rates, and at a comparable cost).  

Mr. Townes and Mr. Luning attended the Supervisors’ meeting to discuss whether the Municipal Authority should be a party of the agreement.  They agreed to all of the other recommendations made by the Municipal Authority.

Mr. Luning stated that this issue goes back to three years ago when the Master Water Service Agreement was signed.  At that time, Aqua agreed that if they were approached to provide water outside their franchise territory they would provide notice to the Township and would not extend water service without the Township’s approval.  Aqua’s concern is that they don’t want to get caught in the middle of a hypothetical future dispute between the Board of Supervisors and Municipal Authority.  Chairman Fischer said that the Board relies upon the Municipal Authority’s expertise in this area and would not likely approve a water extension without their approval.  Mr. Luning asked whether it was sufficient to just have the Municipal Authority’s recommendation.  He said that having the Municipal Authority sign the agreement adds another administrative step.  Chairman Fischer said that the Board is entitled to delegate who has responsibility for public water issues, the Municipal Authority is a separate entity that adds an 
additional layer of protection, and they are the entity that has expertise in this area.  Chairman Fischer said that the Municipal Authority wants to be a party to the Agreement and the Board of Supervisors wants them to be a party to the Agreement as well.  
Mr. Luning said he was also concerned that this Agreement would set a precedent. The Board said that each request is reviewed on its own merits, but that Hillendale did present a unique situation.  The Board and Authority would like the Municipal Authority to be a signatory to the Agreement due to its complexity, and potential loss of historical knowledge of the Agreement negotiation. This agreement is somewhat unique because of the technical complexities and it was never the Township or Authority’s intention to approve a franchise area or allow public water in this area of the Township at all.  Additionally, there are environmental concerns that need to be reviewed and approved by the Authority, as outlined in the April 8, 2003 Municipal Authority Minutes.
Aqua’s other concern is that if the Authority were a party to the Agreement it could affect other agreements already in place.  The Supervisors said that the Agreement would be site specific to Hillendale and would not affect any other Agreement.  

The Board suggested that Mr. Luning add a paragraph that states this Agreement does not alter the Master Water Service Agreement and add the Municipal Authority as a signer to the Agreement.  If Aqua agrees to these conditions, the Agreement can be forwarded to Mr. Spangler for his review, and then to the Municipal Authority for execution.  Mr. Luning will review this proposal and if acceptable to Aqua, will forward a revised Agreement to Mr. Spangler.  
Ordinance 04 of 2005 – An Ordinance Amending Ordinance No. 04-02, Entitles “An Ordinance Adopting the Pennsylvania Uniform Construction Code and Supplemental Provisions as the East Brandywine Building Code” in order to comply with Act 45 of 1999, as amended

This Ordinance clarifies that East Brandywine Township has adopted the Pennsylvania Uniform Construction Code, including subsequent amendments.  Chairman Fischer asked if there were questions.  There were no questions.  Chairman Fischer made a motion to adopt the above Ordinance.  Mr. Kirkner seconded the motion, with all voting Aye.
Revised Draft of Article XII – Historic Resource Protection Standards

The Board discussed whether demolition of a historic resource should be done by Conditional Use or whether the Township Zoning Officer should review the applications and make recommendations to the Board.  Township Solicitor Stacey Fuller, Esq. has expressed reservations about the legality of requiring a Conditional Use Hearing to demolish an historic building.  The Board agreed that it is a decision for the Zoning Officer.  Appeals would be made to the Zoning Hearing Board.  The Board directed Mr. Piersol to have Mr. David Sweet revise the draft ordinance.  This will be discussed at the next Ordinance Task Force Meeting.  

Advertisement Issue with Ordinance 02 of 2007 

Mr. Fuller suggested that the Board ratify and re-enact this Ordinance because the estimated tax revenue was omitted from the legal advertisement.  The Board agreed that this Ordinance should be reenacted.  Mrs. Fuller will prepare it for advertisement and adoption at the next Board meeting.
Additional Public Comment

Chairman Fischer asked if there were additional public comments.  There were none.
Adjournment

There being no further business, Vice-Chairman Voltz made a motion to adjourn the meeting.  Mr. Kirkner seconded the motion, with all voting Aye.  The meeting was adjourned at 10:05 A.M.

Respectfully submitted,
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Mary Beth Smedley

Secretary/Treasurer

East Brandywine Township







